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ABSTRACT 

This study examines the constitutionality, legal framework and application of the death penalty 

in Nigeria from a comparative legal perspective. Using a doctrinal research methodology, it 

analyses constitutional provisions, statutory enactments, judicial decisions, international 

human rights instruments and scholarly opinions on capital punishment. The study traces the 

historical development of the death penalty in Nigeria from the pre-colonial era through 

colonial administration to the present democratic dispensation, noting its continued 

constitutional recognition under section 33(1) of the Constitution of the Federal Republic of 

Nigeria 1999 (as amended).The research further compares Nigeria’s retentionist approach with 

the position in selected African and non-African jurisdictions, including South Africa, Ghana, 

Rwanda, the United Kingdom, Canada, France and Germany, many of which have abolished 

capital punishment in favour of the protection of human dignity, the sanctity of life and 

rehabilitative justice. It evaluates the deterrence, retributive and abolitionist theories 

underlying capital punishment and assesses whether the death penalty effectively achieves its 

objectives of crime prevention and justice.The study finds that although the death penalty 

remains constitutional in Nigeria, its application is challenged by concerns relating to wrongful 

convictions, procedural deficiencies, prolonged death-row incarceration and increasing 

international pressure for compliance with human rights standards. It concludes that the global 

trend favours the abolition or restriction of capital punishment. Consequently, the study 

recommends comprehensive legal and policy reforms, including enhanced procedural 

safeguards, greater judicial discretion in sentencing, improved criminal justice administration 

and a gradual shift towards alternative punishments that uphold public safety while respecting 

fundamental human rights. 
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CHAPTER ONE 

INTRODUCTION 

1.1.Background to the Study. 

Capital Punishment is controversial and is a well-known universal concept. Amongst the issues 

that criminal punishment raises, none of them has been a great subject of controversy as death 

penalty. This research explores the evolution and origin of capital punishment. The earliest 

history of death penalty laws dates back to the 18th century B.C., the penalty of death appears 

in the Code of King Hammurabi of Babylon, which is now Iraq, the Hammurabi Code,1 which 

was engraved on stone tablets for members of the public to see, prescribed the death penalty 

for over 20 different offenses and depending on your social status, you could be executed for 

theft, perjury, and other crimes that today are punished much more lightly in most countries.2 

During the 1700s, over 200 crimes were punishable by death in Britain.3 Capital offenses 

included theft, cutting down a tree, and poaching, however, due to the severity of the death 

penalty, many juries looked for ways to reduce the charges at trial and by 1861, the death 

penalty was only available for murder, treason, piracy, and arson in the Royal Dockyards.4 In 

Furman v. Georgia,5 the U.S. Supreme Court banned the death penalty nationwide, ruling that 

its application in the cases before it was arbitrary and discriminatory, it found that, as 

constituted, the death penalty violated the Eighth Amendment ban on cruel and unusual 

punishment.6In the United States, a death sentence guarantees a lengthy battle in the appellate 

courts, in the federal courts, prosecutors and law enforcement seeking capital charges must 

secure the approval of the Attorney General and when the government takes the death penalty 

 
1 Death Penalty Information Centre, ‘Early History of the Death Penalty’ (Death Penalty Information Centre) 

<https://deathpenaltyinfo.org/facts-and-research/background/history-of-the-death-penalty/early-history-of-the-

death-penalty> accessed 5 June 2026. 
2 John Mascolo, ’History of Death Penalty Laws’< http://www.findlaw.com/criminal/criminal 

procedure/history-of-death-penalty-laws.html> accessed 2 February 2026. 
3 Ibid. 
4 Ibid. 
5 408 U.S. 238, 1972. 
6 John Mascolo, ‘History of Death Penalty Laws’ <http://www.findlaw.com/criminal/criminal 

procedure/history-of-death-penalty-laws.html> accessed 2 February 2026. 

https://deathpenaltyinfo.org/facts-and-research/background/history-of-the-death-penalty/early-history-of-the-death-penalty
https://deathpenaltyinfo.org/facts-and-research/background/history-of-the-death-penalty/early-history-of-the-death-penalty
http://www.findlaw.com/criminal/criminal%20procedure/history-of-death-penalty-laws.html
http://www.findlaw.com/criminal/criminal%20procedure/history-of-death-penalty-laws.html
http://www.findlaw.com/criminal/criminal%20procedure/history-of-death-penalty-laws.html
http://www.findlaw.com/criminal/criminal%20procedure/history-of-death-penalty-laws.html
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off the table, the harshest sentence becomes life in prison without the possibility of parole.7 

Before the British came to colonize Nigeria, traditional African communities used capital 

punishment for serious offences in order to maintain the community peace and security.8  In 

pre-colonial Nigeria, it is important to mention that the Yoruba people’s justification for the 

administration of capital punishment is based on their philosophy of “a life for a life” (literal 

retribution) or permanent removal of the offender.9 In the traditional folklore of the Yoruba 

people, beheading also seems to have the most common method of execution.10 

In differentiation of the Yoruba people, the Igbo people reserved capital punishment for those 

who commits murder considering it as a grave offence against the victim and the Igbo gods 

this is because the offence of murder carried severe sentence of death because it was considered 

a grievous and abominable act or in a more traditional sense seen as “Alu”.11 The arrival of the 

British colonial rule in Nigeria significantly impacted the application of capital punishment. 

Section 33 of the constitution12provides for right to life but it also permits the state to execute 

individuals in execution of the sentence of a competent court for criminal offence. International 

organizations have been pushing for the death penalty's abolition more and more in recent 

decades. Resolutions advocating for a worldwide moratorium on executions with the goal of 

eventual elimination have been frequently passed by the UN General Assembly. 13  These 

resolutions represent the growing international consensus in favour of human rights protection 

and the prohibition of state-sanctioned executions, even though they are not legally 

enforceable. Nigerian federal and state laws continue to apply the death penalty for a variety 

of crimes. However, human rights organizations have expressed concerns about the death 

 
7 Ibid. 
8 Emmanuel C Onyeozili and Obi NI Ebbe, ‘Social Control in Precolonial Igboland of Nigeria’ (2012) 6(1–2) 

African Journal of Criminology and Justice Studies 

<https://digitalscholarship.tsu.edu/ajcjs/vol6/iss1/3/>accessed 5 June 2026. 
9 Aborisade Olasunkanmi ‘Interrogating Capital Punishment and Indigenous Yoruba African Culture’ (2016) 

International Journal of History and Philosophical Research 25. 
10 Ibid. 
11 K E Ikenga Oraegbunam,’ Crime and Punishment in Igbo Customary Law: The Challenge of The Nigerian 

Criminal Jurisprudence’ (2010) 7 OGIRISI: A new Journal of African Studies 15. 
12  Constitution of the Federal Republic of Nigeria 1999 (as amended) Chapter IV. 
13 United Nations General Assembly Resolution 77/222, 'Moratorium on the Use of the Death Penalty' (15 

December 2022) UN Doc A/RES/77/222. 

https://digitalscholarship.tsu.edu/ajcjs/vol6/iss1/3/
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penalty's conformity with modern human rights norms, the impartiality of criminal trials, and 

extended incarceration on death row. These worries have fuelled continuous discussions on 

whether Nigeria's criminal justice system should keep, change, or do away with the death 

penalty.  Laws enacted like the Robbery and Firearms act, the Terrorism Prevention Act, 

Criminal code, Penal Code, Administration of Criminal Justice Act amongst others, covers and 

provides death penalty as punishment for capital offences. Death penalty in Nigeria is usually 

by hanging, firing squad, lethal injection, stoning (in Sharia penal codes in some northern 

states) and is still being used as a legal punishment for some offences considered grievous 

under Nigerian law. Throughout legal history, the death penalty has continued to be one of the 

most contentious types of criminal punishment. In addition to its historical roots in ancient 

Babylon, the death sentence was extensively used in ancient societies like Egypt, Greece, and 

Rome for a variety of crimes, including treason, murder, religious offenses, and military 

offenses. The idea that punishment should be commensurate with the seriousness of the crime 

committed was reflected in the ancient Roman concept of jus talionis, or the law of retaliation, 

which impacted the application of death sentences.14 

1.2. Statement of the Problem 

This paper examines the complex problems associated with death penalty within the Nigerian 

context. People get death penalties on a daily basis in states in response to the committing of 

certain crimes. In certain countries, people get death sentences for committing drug offenses 

which do not qualify as cases that deserve death penalty under international laws and standards 

while in other countries, the death penalty can only be issued for security crimes and murder. 

At times, death sentences are delivered in unfair trials and appeals; people spend many years 

in death row without knowing when their time is up or if they will ever seetheir families one 

last time.15 There is a problematic view on the punishment for death penalty due to poor 

 
14 David Garland, Peculiar Institution: America's Death Penalty in an Age of Abolition (Harvard University 

Press 2010) 23. 
15 RJ Tabak, ‘Death of Fairness: The Arbitrary and capricious imposition of the death penalty in the 1980s’ 

Review of Law and Social Change (1986) <https://www.ojp.gov> accessed 5 May 2026. 

https://www.ojp.gov/
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judgement and lack of credible evidence which may result to death penalty because it is seen 

an effective way or method to prevent crime.16 The execution of innocent persons that can be 

irreversible when carried out is risky as the justice system is executed by humans and human 

beings are bound to make mistakes. 

Errors can be made during judgement and the innocent executed for a crime they are 

oblivious to, which makes it impossible to bring them back from the dead and their family 

left to mourn their loved ones.17 The application of the death penalty on individuals may be 

discriminatory based on socioeconomic status and those with poor background who cannot 

afford a good and effective legal representation. Onuoha Kalu v. The State18 is a locus 

classicus on the subject of death penalty in Nigeria.19 The death penalty may be constitutional 

under Nigerian law but the basis of imposing the sentence in most cases is constitutionality 

flawed.20 Other cases that mentioned the constitutionality of the death penalty are Joseph 

Amoshima v. The State,21 Francis Odili v. The State22 and Anthony Isibor v. The 

State,23which challenged but yet fell back on the case of Kalu to maintain that death penalty 

is not inherently unconstitutional and recent jurisprudence do often challenge the mandatory 

application of such death sentences. Capital punishment does not allow for the possibility of 

rehabilitation which is a chance for the individuals to change and be reformed. 

 

 

 
16 Amnesty International, Death Penalty Has No Proven Deterrent Effect on Crime and Is the Ultimate Cruel, 

Inhuman and Degrading Punishment (23 February 2021) 

<https://www.amnesty.org/en/documents/ior40/3737/2021/en/> accessed 5 May 2026. 
17 Ibid. 
18 [1998] 13 NWLR 531. 
19 Oluwatoyin Badejogbin, ‘Onuoha Kalu v The State and Flaws in Nigeria’s Death Penalty Jurisprudence’ 

(2018) 18(2) African Human Rights Law Journal 551, 552< https://www.ahrlj.up.ac.za/badejogbin-o> accessed 

5 June 2026. 
20 Oluwatoyin Badejogbin, ‘Onuoha Kalu v The State and Flaws in Nigeria’s Death Penalty Jurisprudence’ 

(2018) 18(2) African Human Rights Law Journal 551, 551 <https://www.ahrlj.up.ac.za/badejogbin-o> accessed 

5 June 2026. 
21 [2011] 14 NWLR (Pt.1268). 
22 [1977] 4 SC 1. 
23 [2002] 4 NWLR (Pt.758) 741; [2002] 2 CLR 2© (SC). 

https://www.amnesty.org/en/documents/ior40/3737/2021/en/
https://www.ahrlj.up.ac.za/badejogbin-o
https://www.ahrlj.up.ac.za/badejogbin-o
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1.3. Research Questions 

This research will address the following questions: 

1. What is the constitutionality of the death penalty in Nigeria? 

2. What is the legal basis for death penalty under Nigerian statutory and constitutional 

law? 

3. How is death penalty regulated in Nigeria compared to other countries? 

4. What is the international human right standard on death penalty? 

5. What crimes attract the death penalty in Nigeria? 

1.4. Aim and Objectives of the Study 

The aim of this study is to comprehensively examine, analyse and compare the effect of death 

penalty as punishment in societies, focusing on its execution, psychological factors and legal 

framework. 

The objectives of this study are as follows: 

1. To analyse the constitutionality of the death penalty in Nigeria. 

2. To examine the legal basis for death penalty under Nigerian statutory and constitutional 

law. 

3. To compare Nigeria’s death penalty regime with selected countries. 

4. To access the judicial attitude and decisions on the constitutionality of capital 

punishment in Nigeria. 

5. To propose legal and policy reforms aimed at ensuring justice, human rights protection 

and constitutional compliance. 
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1.5. Scope and Limitations of the Study 

This study concerns itself with the issues of the constitutionality of death penalty in Nigeria 

and other acts or laws made to aid the execution of death penalty. In order to determine the 

best and possible method to recommend when giving punishments, the scope of this paper 

explores a number of laws and acts and provides a comparative research of death penalty in 

Nigeria and other countries. There are other aspects of the research area which have not been 

included in the present research and this is because the subject matter is too wide and can be a 

sensitive topic. The geographical research is limited to few countries: both, African (South 

Africa, Ghana, Kenya, Uganda and Rwanda) and Non-African states (United Kingdom, 

Canada, France, Germany) in order to maintain effectiveness because other countries may have 

vast opinion about the subject matter and this research may not be able to accommodate them. 

The research content would revolve around the countries to be mentioned as they have some 

connections to Nigeria.  

 On the other side, the limits were related to the researcher's inability to ask individuals what 

they think about the topic; yet, as they are not authorities, their opinions will not be respected. 

This problem has impacted the research by a margin and this is because people’s voices are 

not heard or put in writing. Time frame given to this research is little and is seen as a hindrance 

to the betterment of the research in the course of study. The research was conducted with some 

constraints and one of these restrictions is not knowing what is going on in the judges and 

governors mind when exercising their power and authority and we can only be left to speculate 

about what they really thought on such matters. Another setback is the ever-evolving nature of 

law. As it is known, law is not static, it keeps on changing and adapting to every circumstance 

it finds itself in. There may be some resource limitations and not enough time to investigate 

and explore all facets of the subject in some aspects of the subject which made it necessary to 

give certain regions more weight than others in the study. The study’s depth has also been 

impacted by the researcher’s lack of experience. 
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1.6. Significance of the Study 

The study of death penalty as a capital punishment has its significance as it deals with human 

life and the right of life of citizens of a state. In this study, the constitutionality of death penalty 

will be made bare, examining the pros and cons of the subject matter in order to know the best 

approach of dealing with it in Nigeria. Additionally, this research looks at strategies and global 

best practices from nations that still practice death penalty as a punishment, nations who wants 

to stop it and nations who have stopped death penalty as a punishment. This study importance 

transcends national boundaries and provides a worldwide viewpoint on the interaction between 

Nigeria and other countries. This study adds to the ongoing debate on death penalty as a capital 

punishment. It promotes a better understanding of the difficulty judges; government and the 

nation faces as a whole and possibilities of law changing.  

1.7. Research Methodology 

The study adopts the doctrinal research design. Data used in this research will be sourced from 

both primary and research sources. Primary sources include legislation, case laws from both 

international and local jurisdictions, and pertinent court rulings. Secondary sources of data are 

opinions and findings in relevant law books, journals, articles, papers, textbooks and internet 

sources where relevant materials related to this research will be extracted. The data collected 

will be subjected to content analysis. 

1.8. Literature Review 

According to data from many studies, the death penalty is constitutional since it has sparked 

scholarly debate in a number of states, especially about the conflict between the right to life 

and the state's authority to apply the death penalty. The Constitution of the Federal Republic 

of Nigeria 1999 (as amended) clearly provides for both the right to life and its deprivation 

under specified conditions, and thus makes this particular argument very significant in Nigeria. 

In an attempt to locate Nigeria in the international community through a review of the literature, 

criticism of these academic arguments would be made through comparative analysis. The 
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issues raised cover various views, ranging from human rights-based criticisms to very strong 

retentionist arguments. In almost all cases, the literature begins by considering the death 

sentence within the wider context of punishment, including incapacitation, retribution, and 

deterrence. According to the deterrence school, the death sentence serves as a signal to potential 

offenders, while according to the retributive philosophy, it is simply a justified punishment for 

heinous offences. 24 In his comparative analysis, Stephen Anditi 25  claims that retentionist 

regimes generally support the use of capital punishment because of their social protective and 

deterrent motives, even in the absence of conclusive empirical evidence.  

In a similar vein, Gabriel Olufemi26 notes that the death penalty is still upheld in Nigeria as an 

essential instrument for dealing with grave crimes like murder and armed robbery. Critical 

academics, however, contest these explanations. According to Olatunbosun,27 the Nigerian 

criminal justice system inherited a colonial framework that is primarily punitive and places 

more emphasis on retaliation than rehabilitation. Abolitionist academics who contend that 

contemporary criminal justice systems need to prioritize reformative justice over permanent 

punishment support this criticism. The constitutional validity of the death penalty under 

Nigerian law is a major topic in the literature. The right to life is guaranteed under Section 

33(1), but there is an exception in cases where a person is deprived of life in order to carry out 

a judicial sentence after being found guilty of a crime.28 According to Taiwo,29 this clause 

essentially constitutionalizes the death sentence and makes it lawful under Nigeria's 

constitution. Similarly, Simeon Akala and Victoria Amadikwah30 maintain that the right of life 

 
24 Internet Encyclopedia of Philosophy, ‘The Moral Permissibility of Punishment’< https://iep.utm.edu/m-p-

puni/> accessed 5 June 2026. 
25 Stephen Anditi, Comparative Perspectives on the Death Penalty: Retentionist and Abolitionist Approaches 

(Springer 2020) 78. 
26 Gabriel Olufemi, ‘An Analysis of Capital Punishment and Due Process in Nigeria’ (2024) Political Science 

and Administration Journal 66. 
27 Ismaila Olatunbosun, A Critical Analysis of Death Penalty in Nigeria (OAU Press 2015). 
28 Constitution of Federal of the Republic of Nigeria 1999 (as amended). 
29 Taiwo Lawrence Olawoye, ‘Death Penalty as an Affront to Humanity and Global Civilisation: Nigeria as a 

Case Study’ (2022) 2(2) UCC Law Journal 41–74. 
30 Simeon Akala and Victoria Amadikwah, ‘Constitutionality of Death Penalty and Right to Life in Nigeria’ 

(2022) <https://barristerng.com/constitutionality-of-death-penalty-and-right-to-life-in-Nigeria-by-simeon-akala-

victoria-chinonso-amadikwah/ > accessed 5 June 2026. 

https://iep.utm.edu/m-p-puni/
https://iep.utm.edu/m-p-puni/
https://barristerng.com/constitutionality-of-death-penalty-and-right-to-life-in-Nigeria-by-simeon-akala-victoria-chinonso-amadikwah/
https://barristerng.com/constitutionality-of-death-penalty-and-right-to-life-in-Nigeria-by-simeon-akala-victoria-chinonso-amadikwah/
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in Nigeria is qualified rather than absolute, thereby permitting capital punishment under due 

process of law. However, a critical perspective is taken by certain academics. Onyekachi Duru 

and others31 contend that although the death sentence is legal under the Constitution, it is 

becoming more and more at odds with changing international human rights norms. They argue 

that modern standards of justice and human dignity should be reflected in constitutional 

interpretation, which should not be static. A significant portion of the literature is this 

comparative examination, which sheds light on how various legal systems handle the death 

penalty's legitimacy. 

 Although these jurisdictions acknowledge the death sentence, Dorcas Bowen's32 comparative 

study shows that there are notable differences in the frequency of application and procedural 

safeguards. Some African nations and retentionist governments like Nigeria still have the death 

penalty in place. As a result of their fundamental commitment to the sanctity of human life, 

abolitionist nations like the United Kingdom, on the other hand, have totally abolished the 

death sentence. According to Olatunbosun,33 the elimination of the death penalty in these 

jurisdictions is consistent with more general developments in international human rights. Eric 

Muma34 notes that many African constitutions, such as Nigeria's, protect the right to life but 

have provisions that allow for the death penalty. This dichotomy exists due to the changing 

legal context characterized by states increasingly adopting abolitionist approaches, at the same 

time ensuring their constitution guarantees the right to inflict death penalties. According to 

human rights theorists, the death penalty can be a cruel, brutal, or degrading punishment, and 

does not conform to human dignity. Olawoye35 notes that the death penalty is "an affront to 

humanity," and continued usage will be detrimental to the global fight for the protection of 

 
31Onyekachi W Duru, Ndubuisi A Nwafor and Chioma O Nwabachili, ‘Thou Shall Not Kill: The 

Constitutionality of Death Penalty under Nigerian Legal System’ (2018) 16(1) Issues in Legal Scholarship. 
32Dorcas Adesola Thanni, ‘Comparative Analysis of Death Penalty Laws in Nigeria, China and Uganda’ (2025) 

2(1) LexScriptio: Journal of the Department of Jurisprudence and Public Law 119–136. 
33 Olatunbosun (n 27). 
34Eric Che Muma, ‘The Constitutionality/Constitutionalisation of the Death Penalty in Cameroon and Ghana: 

An Appraisal on the Right to Life’ (2018) 2(2) RAIS Journal for Social Sciences 75. 
35 Olawoye (n 29). 
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human rights. In similar terms, Andah and Dominic36 note that international human rights law 

is gradually embracing an abolitionist approach, which puts retentionist states under normative 

pressure to change their laws. One of the rationales behind the irrevocability of the death 

penalty is that it increases the chances of injustice, especially in judicial processes where 

adequate procedural measures are lacking.  There are also some procedural problems in the 

way Nigeria carries out the death sentence. Olufemi37 points out inconsistencies between the 

definition and prosecution of capital offenses. Scholars also point out structural problems like 

the potential for erroneous convictions, inadequate jail conditions, and protracted delays on 

death row.38 Because of these worries, some academics contend that even if the death penalty 

is legal under the constitution, there are significant issues with justice and fairness in its actual 

use.  

According to the literature, there are three main viewpoints. The retentionist viewpoint 

emphasizes deterrence and retaliation while defending the death penalty on utilitarian and 

constitutional grounds. According to the abolitionist perspective, the use of death penalty does 

not conform with the prevailing justice systems and human rights. The reformist perspective 

adopts a middle-ground position as it supports additional protection and abolition of mandatory 

death penalties, although recognizing the constitutional legitimacy of death penalty. The 

abolitionist viewpoint is represented by Duru and others,39 form part of the abolitionist camp 

in their argument that death penalty is no longer relevant and should be substituted with other 

options such as life in jail. The retentionist scholars assert, however, that constitutional 

approval provides sufficient legal basis for its continued application. The death penalty 

literature in Nigeria highlights how human rights, comparative jurisprudence, and 

constitutional law intertwine in complex ways. Although the death penalty is expressly 

 
36 Andah E. and Dominic O., ‘International Human Rights Law and the Death Penalty in Nigeria: Normative 

Pressures for Abolition’ (2020) 12 African Human Rights Journal 45, 48–50. 
37 Olufemi (n 26). 
38 Oluwatoyin Badejogbin, ‘Onuoha Kalu v The State and Flaws in Nigeria’s Death Penalty Jurisprudence’ 

(2018) 18(2) African Human Rights Law Journal 551, 565–570. 
39 Duru and others (n 31). 
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permitted by the Nigerian Constitution, opinions among academics regarding its applicability 

in modern society are sharply split. Nigeria is still in line with retentionist countries, according 

to comparative study, although it is coming under increasing pressure from abolitionist 

movements around the world. 

 In the end, the discussion has moved from the specific issue of constitutional legitimacy to 

more general issues of justice, morality, and Nigeria's responsibilities under international law 

and the knowledge this study will bring is to bring in solutions that may help curb the crime 

rates at the same time protect human lives while putting the provision of section 33(1) of the 

Constitution of the Federal Republic of Nigeria above any other law which will contend it.  
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CHAPTER TWO 

CONCEPTUAL AND THEORITICAL FRAMEWORK 

2.1. Conceptual Framework 

2.1.1. Death Penalty   

Death is defined as the ending of life; the cessation of all vital functions and signs.40Death 

penalty is defined as a capital punishment or a penalty that makes a person or entity not eligible 

to participate in an activity that the person or entity previously participated in. 41  The 

irreversibility of the death penalty is one of its main characteristics. According to Amnesty 

International, the penalty is considered "the highest level cruel, inhuman, and punishment that 

is degrading" because once it is carried out, it cannot be reversed, even in cases of wrongful 

conviction. This feature has made it extremely contentious in contemporary legal systems.42  

The fact that it is limited but acknowledged by the constitution is another significant aspect. 

Although the right to life is protected, section 33(1) offers an exemption in cases where a 

person is executed as part of a court punishment after being found guilty of a crime.43 This 

creates the legal basis for the death penalty in Nigeria. The death sentence is only allowed in 

certain situations and can only be applied for the most heinous offenses. It can only be applied 

following due process, which includes a trial and conviction by an appropriate court. 44 

Additionally, it is limited to major crimes because the "most serious crimes" should be those 

that include deliberate killing.45 Strict adherence to a fair hearing has been emphasized by the 

courts. In Okoro v State,46The Supreme Court emphasized that only in cases where guilt is 

 
40 BA Garner (ed), Black’s Law Dictionary (11th edition, West Publishing Co 2004). 
41 Ibid. 
42 E M Juan, ‘The Death Penalty and the Absolute Prohibition of Torture and Cruel, Inhuman, and Degrading 

Treatment or Punishment’ Human Rights Brief 2014. 

<https://digitalcommons.wcl.american.edu/facsch_lawrev/1428> accessed on 5 May 2026. 
43 Constitution of the Federal Republic of Nigeria 1999 (as amended). 
44 United Nations, International Covenant on Civil and Political Rights (adopted 16 December 1966, entered 

into force 23 March 1976) 999 UNTS 171, art 6(2). 
45 United Nations Human Rights Committee, General Comment No.36 on Article 6: Right to Life (2018) UN 

Doc CCPR/C/GC/36. 
46 (1988) 5 NWLR (Pt 94) 255 (SC). 

https://digitalcommons.wcl.american.edu/facsch_lawrev/1428


13 

 

established beyond a reasonable doubt may the death penalty be upheld. This restriction 

attempts to stop the punishment from being abused and applied arbitrarily. Retributive and 

deterrent theories of punishment serve as the foundation for the death penalty. The former 

argues that criminals should receive a punishment commensurate with their crimes, while the 

latter contends that the death penalty deters future offenders from committing similar crimes.47 

Despite arguments in favour of the punishment, the death penalty is still very contentious 

because many international organizations and human rights groups oppose it because of the 

possibility of executing innocent people and because it violates the right to life. The UN 

General Assembly has also called for a worldwide moratorium on executions.48 

i. Historical Development of Capital Punishment 

The death penalty has been applied in some communities throughout human civilization for as 

long as the human race. For instance, Christianity and Judaism have justified the death penalty 

primarily using retributive language, such as the following biblical passage ‘And if any mischief 

follows, then thou shalt give life for life, eye for eye, tooth for tooth, hand for hand, foot for foot, 

burning for burning, wound for wound, stripe for stripe.’49 More biblical verse that support this 

claim is ‘whoso sheddeth man’s blood, by man shall his blood be shed: for in the image of God made 

he man.’50 

Nigeria's death sentence has changed throughout the course of three separate historical eras: 

The pre-colonial, colonial, and post-colonial era.51 During each of these eras, ideas about 

justice, government, and social order have changed.52 The literature shows that the death 

penalty in Nigeria is a deeply ingrained indigenous custom that was later modified by colonial 

 
47 Joshua Dressler, Understanding Criminal Law (8th edn, LexisNexis 2020) 112–15. 
48 United Nations General Assembly, Moratorium on the Use of the Death Penalty UNGA Res 62/149 (18 

December 2007). 
49 Exodus 21: 23-25, Holy Bible KJV. 
50 Genesis 9:6, Holy Bibe KJV. 
51 EC Onyeozili and N I Ebbe, ‘Social Control in Precolonial Igboland of Nigeria’ (2012) 6(1–2) African 

Journal of Criminology and Justice Studies 77<https://digitalscholarship.tsu.edu/ajcjs/vol6/iss1/3/> accessed 5 

June 2026. 
52 Ibid. 

https://digitalscholarship.tsu.edu/ajcjs/vol6/iss1/3/
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legal systems and then preserved in the country's current constitutional framework.53 It is not 

a recent legal innovation. Evaluating its current constitutional status and legitimacy requires 

an understanding of its historical evolution. 

a. Pre-Colonial Era 

In pre-colonial societies, where legal systems were mostly customary and community-based, 

the death penalty first appeared in Nigeria. While the death penalty was still used for serious 

crimes, these systems placed a higher priority on societal peace and restorative justice than 

contemporary legal frameworks. According to Adeniyi Olayode,54 pre-colonial legal systems, 

especially in Igbo tribes, were mainly rehabilitative and focused on preserving social harmony, 

with little use of severe penalties like death.  

That being said, this does not imply that the death penalty is not applicable. Instead, evidence 

shows that it was frequently and selectively employed as a last resort.  

For example, in Yoruba civilization, the death penalty was applied for major crimes including 

murder, treason, and witchcraft because it was thought that these crimes endangered the 

foundation of society.55 Rather than only punishing the culprit, punishments were frequently 

social and symbolic, strengthening moral and spiritual order. African law historians also note 

that in pre-colonial Africa, the death penalty typically served both spiritual and deterrent 

functions, especially in cases when crimes were thought to have supernatural ramifications.56 

 
53 EC Onyeozili and N I Ebbe, ‘Social Control in Precolonial Igboland of Nigeria’ (2012) 6(1–2) African 

Journal of Criminology and Justice Studies 77< https://digitalscholarship.tsu.edu/ajcjs/vol6/iss1/3/> accessed 5 

June 2026. 
54 Adeniyi Olayode, ‘Restorative Justice and Pre-Colonial Justice Practices in Nigeria’ (2017) Queen’s 

University Belfast Journal. 
55 Vine Legal, ‘Traditions and Principles of Crime Punishment in Yoruba Land’ (13 September 2019) 

https://www.vinelegal.com.ng/2019/09/traditions-and-principles-of-crime.html accessed 18 June 2026, Adeolu 

A Akinwumi, An Integrative Notion of Punishment in Traditional Yoruba Culture (PhD thesis, University of 

Ibadan 2014); Ayotunde O Alabi, ‘Death Penalty: A Yorùbá Response to the Deterrence Argument’ (2020) 

Filosofia Theoretica: Journal of African Philosophy, Culture and Religions.  
56Andrew Novak, ‘Capital Punishment in Precolonial Africa: The Authenticity Challenge’ (2018) 50(1) The 

Journal of Legal Pluralism and Unofficial Law 71–93; Andrew Novak, ‘Capital Punishment in Precolonial 

African Society’ in Peter Hodgkinson (ed), The Death Penalty in Africa (Palgrave Macmillan 2014) 9–23; 

Thandabantu Nhlapo, ‘Homicide in Traditional African Societies: Customary Law and the Question of 

Accountability’ (2017) 17 African Human Rights Law Journal 1–34. 

https://digitalscholarship.tsu.edu/ajcjs/vol6/iss1/3/
https://www.vinelegal.com.ng/2019/09/traditions-and-principles-of-crime.html%20accessed%2018%20June%202026
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Therefore, rather than having established legal statuses, the death sentence throughout this time 

was ingrained in cultural, religious, and social values. 

b. Colonial Era 

Nigeria's application of the death penalty underwent a dramatic change with the arrival of 

British colonial rule in the late 19th and early 20th centuries. Indigenous customs were 

superseded or replaced by codified laws when colonial powers established official legal 

systems.57 During this time, the British created the Penal Code (applicable in Northern Nigeria) 

and the Criminal Code (applicable in Southern Nigeria), both of which included the death 

penalty for crimes including treason and murder. 58  This signalled the transition from 

community-based justice to a centralized, state-run criminal justice system. Academics 

contend that colonial control both formalized and broadened the application of the death 

penalty. 59  Colonial administrations used considerable discretion when enforcing death 

penalties and frequently expanded the category of capital crimes. 60  The colonial goal of 

upholding law and order and quelling opposition was a contributing factor in its expansion. 

Additionally, the colonial justice system institutionalized the death penalty as a weapon of 

government by introducing uniform methods of execution, such as hanging. The literature also 

emphasizes how the death penalty was occasionally applied politically, especially to those who 

were thought to pose a danger to colonial power.61 

 

 

 
57 TO Elias, The Nature of African Customary Law (Manchester University Press 1956) 190–210. 
58 Criminal Code Act Cap C38, Laws of the Federation of Nigeria 2004 (originally enacted as Criminal Code 

Ordinance 1916) ss 37, 319; Penal Code (Northern States) Federal Provisions Act Cap P3, Laws of the 

Federation of Nigeria 2004 (originally Penal Code Law 1960) ss 221, 273. 
59 AO Obilade, The Nigerian Legal System (Spectrum Law Publishing 1979) 62–65; CM Fombad, ‘Colonial 

Legacy and the Death Penalty in Africa’ (2017) 17 African Human Rights Law Journal 1, 5–8. 
60 AO Obilade, The Nigerian Legal System (Spectrum Law Publishing 1979) 66–68; RJ Glenn, Legal Traditions 

of the World: Sustainable Diversity in Law (Oxford University Press 2000) 251–253; CM Fombad, ‘Colonial 

Legacy and the Death Penalty in Africa’ (2017) 17 African Human Rights Law Journal 1, 9–12. 
61 Stacey Hynd, ‘“The extreme penalty of the law”: mercy and the death penalty as aspects of state power in 

colonial Nyasaland, c. 1903–47’ (2010) 4(3) Journal of Eastern African Studies 542, 543–544. 
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c. Post-Colonial Era 

The country retained much of the judicial structure from the era of colonization after Nigeria 

gained independence in 1960, including the practice of capital punishment. This continued 

practice of capital punishment shows the importance of politics and the continuation of law as 

succeeding regimes tried to maintain order in an ever-changing environment. 

During the military government, the application of the death penalty was significantly 

broadened.62 For instance, in response to growing worries about violent crime, the Robbery 

and Firearms Decree of 1984 instituted the death sentence for armed robbery.63 The death 

sentence was also applied for political ends throughout the military era, especially under 

authoritarian regimes. One example of how the death penalty could be used as a tool of state 

power is the killing of political opponents, most notably the "Ogoni Nine" under General Sani 

Abacha in 1995.64 According to academics, the death penalty became ingrained in Nigeria's 

political and judicial structure throughout this time, making it a crucial component of the 

country's criminal justice system. 

d. Post-1999 Democratic Era 

The Federal Republic of Nigeria's 1999 Constitution (as modified) established a new 

constitutional framework following the country's return to democratic rule in 1999. This 

Constitution clearly acknowledges the right to life, but it also allows for its deprivation when 

a judicial order is carried out.65 Despite increasing calls for its removal, this constitutional 

clause has guaranteed the death penalty's continued legitimacy in Nigeria. The death penalty 

is still applied for crimes like murder, armed robbery, treason, and offenses connected to 

terrorism under the Criminal Code, Penal Code, and additional statutes like the Robbery and 

 
62 Bonny Ibhawoh, Imperial Justice: Africans in Empire’s Court (Oxford University Press 2013) 192–194. 
63 Robbery and Firearms (Special Provisions) Decree 1984 (Decree No 5) s 1(1)– (2).  
64 Human Rights Watch, Nigeria: The Ogoni Nine Execution (HRW, 1995) 

<https://www.hrw.org/reports/1995/Nigeria.htm> accessed 5 June 2026. 
65 Constitution of the Federal Republic of Nigeria 1999 (as amended), s.33. 

https://www.hrw.org/reports/1995/Nigeria.htm
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Firearms Act. 66  Even while penalties are still sometimes implemented, the current era is 

marked by a decrease in executions. Although Nigeria still has the death sentence, Archibong67 

points out that because of political resistance and human rights issues, executions are 

comparatively uncommon. There is an increasing trend toward de facto moratoriums and calls 

for change, even though the government has not abolished the death sentence. However, 

history has proven that the development of the death penalty system in Nigeria is a 

demonstration of the dynamics between colonial legislation, traditional practices, and post-

colonial constitutionalism. There have been significant changes regarding the application of 

the death penalty in terms of both its development and usage since the pre-colonial era. Despite 

its lengthy history, current events point to a slow change in attitudes brought about by growing 

ideas of fairness and international human rights standards. How these conflicting forces are 

balanced within Nigeria's legal and constitutional framework will probably determine the 

future of the death sentence in that nation. 

2.2. Theoretical Framework 

2.2.1. Deterrence Theory  

Deterrence is the act or process of preventing criminal activity, such as by preventing it out of 

dread of punishment.68 Because the utilitarian’s think that the death sentence can make most 

people happier, some schools of thought define deterrence as the constraint that fear of criminal 

punishment puts on those who are prone to commit crimes. 69  Notwithstanding possible 

objections, the tactic is what motivates those who support the death penalty and attempts to 

 
66 Criminal Code Act 1990 (Nigeria); Penal Code Act 1960 (Northern Nigeria); Robbery and Firearms (Special 

Provisions) Act 2004 (Nigeria); Terrorism (Prevention) Act 2011 (Nigeria); Yemi Akinseye-George, Human 

Rights and the Death Penalty in Nigeria (LexisNexis 2015) 45–50. 
67  G Archibong, ‘The Death Penalty and Human Rights in Nigeria’ (2007) 51(2) Journal of African Law 155. 
68 “Deterrence,” Merriam-Webster.com Dictionary, <https://www.merriam-webster.com/dictionary/deterrence > 

aaccessed 5 May 2026. 
69 F Moneke ‘Saddam Hussein’s Execution: Philosophical reflections on capital punishments’ (2007) African 

Journal of Law and Human Rights (AJLHR) 5. 

https://www.merriam-webster.com/dictionary/deterrence
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discourage future offenses.70 which is also affirmed by Okonkwo and Nash71 when they argued 

that "the idea of desert should operate merely as a limitation on this principle and the primary 

aim of punishment is prevention of crime by rational measures." The idea of deterrence is 

widely acknowledged even if there is no proof that the death sentence has a deterrent effect.72 

Those who utilize the perceived strength of public opinion as an excuse for retention often 

point out that the majority of the deterrent force comes from public opinion.73 In Akinyemi v. 

State74 (per Fabiyi J.C.A), the Court of Appeals defended the death sentence, citing Moses' "an 

eye for an eye" statute as evidence that it is a necessary deterrent in a society full of dangerous 

and heartless people. By holding that the death sentence is constitutionally legitimate and not 

a cruel, inhumane, or degrading punishment, the Supreme Court maintained the death penalty's 

deterrent value.75 Gabriel Olufemi76 claims that in Nigeria, the death sentence is frequently 

justified as a means of protecting society and deterring would-be offenders, particularly in 

cases of armed robbery and terrorism. Since Nagin and Daniel's77 study on the death penalty's 

deterrent effect is usually ambiguous and methodologically flawed, it is difficult to establish a 

casual relationship between executions and a decrease in crime.  

The premise of deterrence theory is that people are logical agents who consider the advantages 

and disadvantages of their choices. This argument holds that the possibility of harsh 

punishment, such the death penalty, can deter future criminals from committing crimes. In 

Okoro v. State,78 The deterrent approach to capital offenses was validated by the Supreme 

Court's affirmation of the validity of both the death sentence and its manner of execution. One 

 
70 MA Owoade, ‘Some Aspect of Criminal Law Reform in Nigeria’, The Nigerian Bar Journal, (1980) (Volume 

XVI) 25. 
71 Okonkwo and Naish, Criminal Law in Nigeria (2nd edn, spectrum books limited 2003) 32 and 33. 
72National Research Council, ‘Deterrence and the Death Penalty’ (2012) 

<https://nap.nationalacademies.org/catalog/13363/deterrence-and-the-death-penalty> accessed 5 May 2026. 
73 Andrew von Hirsch, Censure and Sanctions (Clarendon Press 1993) 78–9; Michael Tonry, Why Punish? 

(Oxford University Press 2011) 112–13. 
74 (2012) 16 NWLR (Pt. 1327) 538 or (2012) LPELR-15334 (CA). 
75 Kalu v The State (1988) 13 NWLR 531 or (1988) LPELR-1655(SC). 
76 Gabriel Olufemi, Capital Punishment in Nigeria: Legal and Policy Perspectives (Lagos University Press 

2015) 45–50. 
77 Daniel S Nagin and John V Pepper (eds), Deterrence and the Death Penalty (National Academies Press 2012) 

2–4. 
78 (2012) LPELR-SC.187/2007. 

https://nap.nationalacademies.org/catalog/13363/deterrence-and-the-death-penalty
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of the reasons this idea is criticized is that it punishes criminals before they ever commit the 

crime. The lack of solid factual proof that the death sentence deters crime more successfully 

than other forms of punishment is one of the biggest objections. Exclusive study does not offer 

solid proof of the death penalty's deterrent effect, according to the National study Council 

assessment. 79  Deterrence continues to be a major justification for the death penalty in 

contemporary criminal justice discourse, especially in retentionist countries. But as scepticism 

about its factual validity has grown and human rights have become more important, its impact 

has decreased. According to recent research, punishment may have some deterrent effect on a 

general, but the death penalty's special deterrent effectiveness has not yet been established.80 

Many countries have been rethinking the place of capital punishment in their respective penal 

systems due to this.81 The deterrence theory explains why capital punishment is necessary as 

per utilitarian philosophy; it prevents criminal activities and ensures public safety. Its emphasis 

on future consequences, rational choice, and social utility distinguishes it from retributive and 

abolitionist theories. However, the theory faces significant challenges, particularly regarding 

the lack of conclusive empirical evidence and its reliance on assumptions about human 

behaviour. While deterrence continues to play a role in debates on capital punishment, its 

effectiveness as a justification for the death penalty remains deeply contested. 

2.2.2. Retributive Theory  

One of the earliest and most significant arguments in criminal jurisprudence for the death 

sentence is the retributive theory of the death penalty. The writings of Enlightenment 

philosophers like Immanuel Kant and Georg Wilhelm Friedrich Hegel, 82  who maintained that 

punishment is a moral requirement based on justice rather than utility, provide the strongest 

expression of the retributive idea. Based on the idea that people are morally accountable for 

 
79Daniel S Nagin and John V Pepper (eds), Deterrence and the Death Penalty (National Academies Press 2012) 

2–4.). 
80 EA Fattah, Criminology: A Sociological Understanding (3rd edn, Butterworths 1991) 261–3. 
81 Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide Perspective (5th edn, Oxford University 

Press 2015). 
82 Immanuel Kant, ‘The Metaphysics of Morals’ (Mary Gregor tr, Cambridge University Press 1996) 105-109. 
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their conduct, Kant83 argued that punishment should be applied as an end in and of itself rather 

than as a means to an end. According to Kantian84 thought, the death penalty is a morally 

acceptable punishment since a person who commits murder has forfeited their own right to life. 

In a similar vein, Hegel85 saw punishment as the negation of wrongdoing and the restoration 

of the moral equilibrium that the crime had upset. Retributive theory has been further 

developed by other academics like Michael Moore, 86  who contends that punishment is 

appropriate because it gives offenders what they morally deserve, regardless of any deterrent 

or rehabilitative consequences. The concept of desert was introduced by the retributive theory, 

which holds that punishment should be commensurate with an individual's level of 

responsibility.87 Retributivists contend that only people who willingly commit wrongdoing 

should be punished since moral responsibility is a necessary condition for punishment. 

According to Andrew Von Hirsch,88 proportionality is essential to retributive justice since it 

guarantees that the severity of the offense is reflected in the punishment. 

 Retributivists think that death is the only appropriate punishment for some crimes, especially 

purposeful homicide. In support of this viewpoint, Ernest Van Den Haag89 claims that the death 

sentence is the only kind of punishment that effectively and sufficiently reflects the gravity of 

taking a human life. According to Ernest,90 a lighter sentence would not be fair to the victim 

or the community. The most traditional type of retributivism is found in the code of 

Hammurabi's lex talionis, which stands for "an eye for an eye and a tooth for a tooth." Most 

people think that someone who is guilty should suffer. Retributivism, according to Herbert 

 
83 Immanuel Kant, ‘The Metaphysics of Morals’ (Mary Gregor tr, Cambridge University Press 1996) 105-109. 
84 Ibid. 
85 GWF Hegel, Elements of the Philosophy of Right (Allen W Wood ed, HB Nisbet tr, Cambridge University 

Press 1991) paras 99–101. 
86 S Michael Moore, ‘Placing Blame: A Theory of the Criminal Law (Harvard University Press 1997) 4–10. 
87 Andrew von Hirsch, Doing Justice: The Choice of Punishments (Hill and Wang 1976). 
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Hart, 91  is the use of suffering as a form of punishment to a morally guilty perpetrator. 

Retributivists believe that punishment must be commensurate with the offense; they do not 

attempt to punish a criminal for potential crimes, but rather only for actual crimes done and in 

the appropriate quantity. According to the retributive view of retribution, a person's punishment 

serves as "payback" for the crimes they have committed.92 If we do not punish criminals, we 

are committing injustice since they do not get what they deserve.93Another school of thought 

among retributivists views punishment as a means of eliminating the unfair advantage that 

criminals have either during or as a result of committing a crime. For instance, if a thief breaks 

the law by stealing someone else's property, the punishment meted out to him should eliminate 

this unfair advantage.94 The innocent can never be punished, in contrast to deterrence theory.  

 

In his testimony before the Royal Commission on the death penalty, Lord Denning95 noted that 

the ultimate justification of any punishment is not that it is deterrent but that it is the emphatic 

denunciation by the community of a crime. Hart96 believes that punishment should not be 

meted out solely for the purpose of denunciation, but rather for a just punishment that serves 

as a denunciation; additionally, he believes that we do not exist in society to condemn, even 

though we may condemn in order to survive.  Although the offenses are perceived as being 

against the state, the victim's relationship to the accused is crucial in a number of cases due to 

the potentially harmful effects of the punishment.97 Without the assistance of the Truth and 

Reconciliation Commission, South Africans would not have been able to reach a form of 

compromise, which would have exacerbated the already severe racial split in the nation.98 The 
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position concerning the retributivists is that crimes committed should have a punishment 

commensurate with it in order for the criminals not to go scot free thinking that they will not 

be punished for committing such crimes. 

2.2.3. Abolitionist Theory 

Abolitionism, which emphasizes justice, dignity, and moderation in the exercise of state 

authority, is a reflection of a long-standing progression of humanistic standards of 

punishment.99This school of thought contends that punishment ought to be reasonable and 

compassionate, rejecting retributive arguments in favour of the death penalty.100 Abolitionist 

thought has its conceptual roots in the Enlightenment, especially in the writings of Cesare 

Beccaria, 101  whose ground-breaking work established the framework for contemporary 

criticisms of the death penalty. Abolitionists contend that even in cases of grave offenses, the 

state has no moral right to terminate human life. 

 Academic research highlights the contradiction that results from the death penalty the state 

tries to punish murder by committing the same crime that it denounces. 102 The moral authority 

and normative power of the law are weakened by this discrepancy. Abolitionists also argue 

that the death penalty is an excessive punishment, especially when it comes to non-fatal crimes 

like treason. Osborn103 points out that abolitionist philosophers also emphasize how the death 

penalty devalues human life, contending that the state ought to preserve rather than diminish 

the worth of life. Abolitionists contend that the death penalty is a clear violation of the generally 

recognized right to life, which is an innate and fundamental right. Abolitionist principles are 

increasingly reflected in contemporary international legal frameworks. Scholarly study shows 

that the global abolition movement has been successful in redefining the death penalty as a 
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human right rather than as a domestic criminal justice issue. 104  As a result, international 

agreements and procedures have been adopted with the goal of limiting or doing away with the 

death penalty. Abolitionist thought challenges the practical rationale for the death sentence and 

its purported deterrent effect in addition to moral and legal considerations. Contrary to 

arguments based on deterrence, homicide rates frequently decreased after the death penalty 

was abolished.105 In a similar vein, Jouet106 observes that contemporary abolitionist arguments 

usually centre on structural flaws, such as racial discrimination, erroneous convictions, and 

arbitrary sentencing. Research indicates that the probability of receiving a death sentence is 

greatly influenced by variables including race, class, and the calibre of legal counsel.107 The 

idea of equal protection under the law is broken by this disparity.  

Many African nations oppose and favour the abolition of the death penalty as a form of 

punishment. The death sentence has recently been abolished in nations including Equatorial 

Guinea in 2022,108  Sierra Leone in 2021, 109  and Chad in 2020. 110  Some African nations, 

including Egypt, Somalia, Sudan, and Botswana, still apply the death penalty despite the push 

to abolish it. Abolitionists maintain that human life is inviolable and that it is sacrosanct. They 

contend that in order to punish someone, the state should not become as morally illiterate as 

the murderer. It is also seen in the holy bible that as long as I am alive, I do not enjoy the 

wicked dying; instead, I want them to change their ways and live.111 This means that if the 

death sentence is applied as a punishment for crimes, the deceased will not be able to change 

their evil ways and come back to life. 
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CHAPTER THREE 

LEGAL FRAMEWORK FOR THE DEATH PENALTY IN NIGERIA. 

3.1.     Constitutional Provisions on Right to Life 

There is no right to exercise or to enforce without life. Since the enjoyment of all other human 

rights depends on the right to life, it is widely recognized as the most fundamental of these 

rights. The Federal Republic of Nigeria's 1999 Constitution, which upholds the sanctity of 

human life while acknowledging a few specific situations in which it may be legally taken 

away, firmly establishes this right in Nigeria. The purpose of this study is to conduct a critical 

analysis of the constitutional rights concerning life in Nigeria, the exceptions that can be made 

in this regard, and the implementation of the same. Section 33(1) of the constitution,112 which 

states that everyone has the right to life and that no one shall be purposefully deprived of his 

life except in the execution of a court's sentence for a crime for which he has been found guilty 

in Nigeria, is the main provision pertaining to the right to life.  

The right to life is established by this clause as a basic right that is enforceable against both the 

government and private citizens. It places a positive obligation on the state to safeguard its 

citizens' lives and a negative obligation on it to abstain from wrongful deprivation of life.113 

The fact that the word "every person" is included suggests that the right is applicable to 

everyone on Nigerian soil, without exception. The Nigerian constitution guarantees a 

fundamental right to life; however, this right is not unqualified. By allowing the deprivation of 

life in the execution of a death sentence established by a competent court of law, Section 

33(1)114 itself acknowledges a significant exception. Nigeria is apart from other countries that 

have abolished the death penalty due to the constitutional validation of the death sentence. The 

conditions under which a person may be lawfully deprived of life are described in Section 
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33(2).115 These include circumstances in which the use of force that is reasonably required to 

protect someone from unlawful violence, to make a legal arrest or stop someone who is legally 

detained from escaping, or to put an end to a riot, insurrection, or mutiny results in death.116 It 

is evident from these exceptions that there is a need for an equitable balance between societal 

interests such as public order and law enforcement and the rights of the individuals. However, 

there is a need for the constitutionally imposed force to be reasonably necessary in order to 

maintain standards of proportionality and accountability. There have been several decisions of 

the Nigerian judiciary regarding the interpretations and implementation of the right to life. 

One such important case is, where the Supreme Court has stated that execution of a condemned 

prisoner when his appeal was pending was a gross infringement of his right to life.117 It was 

stated in this judgment that the right to life encompasses the right to avail oneself of all legal 

remedies before being executed. This case highlights the critical role of due process in 

protecting the right to life. Similarly, in, the supreme court reiterated that constitutional rights 

must be interpreted within the framework of the constitution as a whole, including any 

limitations expressly provided therein.118 Although, the case did not deal exclusively with the 

right to life, it underscores the principle that fundamental rights are not absolute and must be 

balanced against other legitimate state interests. The judiciary has therefore adopted an 

approach that seeks to preserve the essence of the right to life while recognizing the necessity 

of lawful limitations. Another important dimension on the right to life is the obligation of the 

state to prevent arbitrary killings and to ensure accountability for violations. Nevertheless, 

Nigeria has had many challenges in this area. There have been several extra-judicial executions 

carried out, especially by security forces, which have put into question whether the right to life 

is protected. The application of excessive force by security personnel, usually in an effort to 

maintain law and order, has been heavily criticized. Even though section 33(2)119  is the legal 
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basis for using force under some conditions, such force must be necessary and proportional. 

Any misuse of this legal provision constitutes a constitutional violation. The right to life has 

consequences other than just preventing murder; it also includes the state’s obligation to ensure 

that its citizens have an environment conducive to the preservation of life. It requires ensuring 

adequate security, good health care systems, and measures to guard against environmental risks 

that pose a threat to human life.  

Although these issues are not specifically mentioned in section 33 120 , they are easily 

recognizable as being crucial for the effective guarantee of the right to life in contemporary 

constitutional law. The persistence of the death penalty in Nigeria is among the most disputable 

issues surrounding the right to life. Though the constitution does not prohibit capital 

punishment, the practice of imposing such penalties has been severely criticized due to reasons 

like a risk of wrongful execution, non-uniformity of sentencing, and lack of consideration for 

human dignity. Some international instruments that guarantee human rights (e.g., the African 

Charter on Human and Peoples' Rights, to which Nigeria is a signatory) place great value on 

the principle of life protection and have contributed significantly to debates regarding the 

necessity to abolish the death penalty. 

To conclude, the right to life guaranteed by the constitution of Nigeria can be described as a 

very important yet qualified right. It is enshrined in Section 33, which sets out legal guarantees 

for protecting individuals' lives but acknowledges some special circumstances when life may 

be deprived legally. One should admit that it was the judiciary that has played an essential part 

in interpreting these provisions and making sure that the right to life is not arbitrarily abused. 

However, there are practical difficulties like extrajudicial executions, police brutality, and the 

continuing practice of capital punishment, which necessitate reforms to further enhance the 

security of this fundamental right. In essence, how effective the constitutional guarantee of the 

right to life is will depend not only on what is provided in the legal provisions but also on the 

resolve of the government and its institutions to implement them. 
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3.2.   Criminal Code 1916 

Capital punishment is still a highly controversial issue when it comes to Nigeria’s criminal 

justice system. Although capital punishment is well rooted in the country’s criminal code, there 

are several serious issues that arise with its execution from the perspectives of constitutional 

law, morality, and international law. This paper explores the issue of capital punishment with 

respect to its legalization, judicial authorities involved, and critically analyzes it from the 

perspective of international human rights legislation. Capital punishment is legalized by 

section 33(1)121, that grants the right to live except for the execution of the death sentence. This 

provision creates a constitutional exception that has been consistently relied upon by Nigerian 

courts to justify capital punishment.  

The criminal code Act governs criminal law in southern Nigeria and provides for capital 

punishment in respect of certain offences. The Criminal Code Act122 classifies offences into 

felonies, misdemeanors and simple offences. Capital offences are those punished by death and 

they fall within the category of felonies.123 The code reflects the traditional common law 

approach, reserving the death penalty for the most serious crimes, particularly those involving 

the unlawful taking of life or threats to state security. Murder, is defined under section 316 by 

outlining the circumstances in which a killing amount to the offence, including where the 

offender intends to cause death or grievous harm124; and punishable under section 319,125 that 

any person who commits murder shall be sentenced to death. The use of the word “shall” make 

the sentence mandatory upon conviction.  Other offences attracting the death penalty include 

treason and treachery under section 37126 and it provides that any person who levies war against 

the state, or assists an enemy in time of war, is guilty of treason and liable to death. This reflects 

the gravity attached to offences that threatens national security and sovereignty. 
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In addition to murder and treason, section 326 provides that a person who gives false testimony 

leading to the execution of another may be liable to death.127 These provisions reflect the 

traditional justification for capital punishment like using the retribution and deterrence theory 

for the most serious crimes. Under the Penal code, it is mandatory to impose death penalties 

for offences like murder. This implies that when an offender is found guilty, the court does not 

have any discretion in imposing a lighter sentence. Death by hanging has been one of the 

traditional methods of executing offenders but advances in technology have led to the 

development of new ways of executing offenders, as provided in subsidiary legislation and 

practice. 

 Due to the gravity of the crime, there are several provisions for safeguarding the interests of 

the accused. In particular, the prosecution needs to prove the crime beyond a reasonable doubt,  

128 and the accused has a right of appeal up to the Supreme Court.129 Moreover, the mercy 

jurisdiction enables the President and State Governors to reduce death sentences. 130 

Furthermore, the prerogative of mercy allows the President or State Governors to commute 

death sentences.131 Certain categories of persons, such as minors and pregnant women, are 

exempt from execution. While the Criminal Code clearly provides for the death penalty, its 

application has been subject to debate. Nevertheless, the provisions remain valid and 

enforceable under Nigerian law. These provision s have been consistently upheld by the courts 

and operate within the constitutional allowance for capital punishment. however, on-going 

debates regarding fairness, human rights and judicial discretion suggest that the future of the 

death penalty under the code may be subject to reform. 
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3.3.  Penal Code 1960 

The most prominent provision on the death penalty under the penal code relates to culpable 

homicide. This code governs criminal law in northern Nigeria and contains several provisions 

prescribing death penalty for grave offences. The code reflects both common law influences 

and local legal traditions, particularly in its treatment of offences against the person and the 

state. Section 221 provides that culpable homicide is punishable with death where the act is 

done with the intention of causing death, or of causing such bodily injury as is likely to result 

in death.132 This offence is equivalent of murder under the criminal code. Once the prosecution 

establishes the required intent and causation, the sentence of death maybe imposed. 

A notable feature of the Penal Code is its distinction between culpable homicide punishable 

with death and culpable homicide not punishable with death. 133  Sections 222-224 outline 

circumstances that reduce liability, such as provocation or sudden fight, in which case the 

punishment is reduced to imprisonment rather than death.134 This demonstrates a more flexible 

approach compared to the Criminal Code, as it allows consideration of mitigating factors. 

Besides culpable homicide, the law provides for capital punishment in case of offences against 

the state. Examples include: treason, especially when this act involves levying war against the 

state; 135 and assisting the enemy during times of war, thus threatening national security. 136 

These laws show how seriously such offences, that threaten the existence of the state, are taken 

by the law. Whereas most laws stipulate that the death sentence is obligatory in certain cases, 

the penal code leaves room for judicial discretion when deciding on what type of an offence to 

punish with a capital sentence. The courts have interpreted the provisions of the penal code in 

line with general principles of criminal law, requiring proof beyond reasonable doubt. The 

death penalty under the penal code derives its validity from section 33(1), which permits 
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deprivation of life in execution of a court sentence.137 Thus, the provisions of the penal code 

are constitutionally grounded and enforceable. As with other capital offences, several 

safeguards apply. The prosecution must prove the offence beyond reasonable doubt under the 

evidence act.138 The accused has a right of appeal up to the supreme court.139 Additionally, the 

prerogative of mercy maybe exercised to commute death sentences.140 The Penal Code adopts 

a more nuanced approach to capital punishment compared to the criminal code, particularly 

through its recognition of mitigating circumstances. On the other hand, the existence of the 

death penalty continues to spark controversies in view of the changing standards of human 

rights, and the general tendency towards abolishing it worldwide. 

3.4. Robbery and Firearms Act 1984 

The robbery and Firearms (Special Provisions) Act occupies a central position in Nigeria’s 

criminal justice system in relation to violent offences, particularly armed robbery. Enacted to 

curb the alarming rise in robbery incidents, the Act prescribes severe penalties, including the 

death sentence. The principal provision on the death penalty under the Act is section 1(2), 

which provides that where an offender is armed with any firearm or offensive weapon, or is in 

the company of a person so armed, or wounds or uses person al violence on any person during 

a robbery, the offender shall upon conviction be sentenced to death.141 In this case, armed 

robbery is made a capital crime. It should be noted that this section of the Act is disjunctive in 

nature because proof of any single element will render the person guilty of armed robbery. 

Therefore, a perpetrator will face the death penalty even if he did not carry out the robbery 

himself as long as he committed the crime with an accomplice who was armed. Under the Act, 

criminal liability is very broad. Section 1(3) makes accomplices and accessories liable 
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alongside principals.142 In addition, the definitions of both ‘firearms’ and ‘offensive weapons’ 

are quite broad as they include those objects which can inflict injuries on people. The death 

penalty under the act derives constitutional validity from section 33(1) of the constitution of 

the Federal Republic of Nigeria 1999 (as amended), which permits deprivation of life in 

execution of a court sentence.143 Despite the severity of the punishment, certain safeguards 

exist. The prosecution must prove beyond reasonable doubt in accordance with the evidence 

act.144 The accused is entitled to a legal representation and has a right of appeal up to the 

supreme court. 145  Additionally, the prerogative of the mercy under section 175 of the 

constitution allows for the commutation of death sentences.146 However, the Act itself does not 

provide for alternative sentencing once guilt is established. Though the Robbery and Firearms 

Act provides for the imposition of death penalties, it has also been criticized due to its 

stipulations. The rigidity of the punishment together with the wider scope of liability may result 

in unfair sentencing where the accused plays a minimal part in the crime. However, it should 

be noted that the Act is an important means used by the government in order to fight violent 

crime. The provisions of the Act have been upheld by the courts and are provided for in the 

constitution. 

3.5.  Armed Forces Act 1994 

This is the Nigerian Law that provides for the discipline and administration of the Nigerian 

Armed Forces. It creates an elaborate scheme of military justice and prescribes penalties for 

services offences, which may also include the death penalty in some cases. In particular, the 

Armed Force Act envisions death penalty for offences that relate to the military and have been 

perpetrated during the times of war or where natural security is at stake. For example, section 

45 of this Act states that any member of the Armed Forces found guilty of offences such as 
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aiding the enemy, cowardice before the enemy, or inability to suppress mutiny may be liable 

to death.147 On the other hand, section 46 deals with mutiny offences and stipulates that a 

person who takes part in the mutiny or fails to suppress it may receive the death penalty after 

conviction.148 These provisions reflect the need for strict discipline within the armed forces, 

especially in situations where misconduct could endanger national security or military 

operations. In addition to purely military offences, the Act incorporates certain civil offences 

into military law.  

Section 114 provides that a person subject to service law who commits a civil offence such as 

murder, may be tried by a court martial and punished in accordance with the relevant law which 

may include the death penalty.149 This means that capital offences recognised under the general 

criminal law, such as murder, may attract the death penalty when committed by military 

personnel. Unlike some civilian statutes, the armed forces act does not always impose a strictly 

mandatory death sentence.  In many instances, the punishment is expressed as “liable to suffer 

death,” thereby granting discretion to the court martial to impose an alternative sentence where 

appropriate. This indicates that there is a certain amount of flexibility in the military justice 

system, allowing for considerations of the particularities of each case. It is important to note 

that a sentence of death, pronounced by a court martial, must also be approved by the 

confirming authority before its execution.150 This acts as another layer of review in the military 

justice system. Additionally, the power of mercy under the constitution could be invoked to 

commute a death sentence. 151   The death penalty, therefore, exists within the larger 

constitutional scheme. The death penalty under the Armed Forces Act can also be justified 

based on issues of military necessity and discipline. Offenses like mutiny and aiding the enemy 

are extremely dangerous to national security and hence call for the application of severe 

measures. However, the fairness of a military trial has been questioned due to its inconsistency 
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with the fair hearing principle in capital cases. In addition, there has been debate on whether 

the death penalty can still be applied within a modern military justice system.  

3.6.  Child Rights Act 2003 

This Act represent a landmark statute in Nigeria aimed at protecting the rights and welfare of 

children. It domestically incorporates key principles from international instruments such as the 

Convention on the Rights of the Child. One of its most significant contributions to the criminal 

justice is its clear prohibition of the death penalty in respect of child offenders. The Chid Rights 

Act expressly prohibits the imposition of the death penalty on any person who was a child as 

at the time of committing an offence. Section 221 provides that: No child shall be sentenced to 

death for an offence committed.152  

This provision establishes an absolute ban, irrespective of the nature or gravity of the offence, 

including offences that would ordinarily attract capital punishment under other laws such as 

murder or armed robbery. The Act defines a child as any person under the age of eighteen 

years.153 Consequently, the restriction is applied to all individuals under eighteen at the time of 

commission of the offense regardless of whether they are tried after obtaining adulthood. It 

conforms to international human rights norms that do not allow punishing minor offenders 

through death penalties. The Act makes provisions for other measures that can be adopted in 

place of the death penalty, including but not limited to custodial orders, probation, 

rehabilitation programmes, and others. 154 The core of the issue remains the best interest of the 

child, which is a guiding principle in the Act. It must be emphasized that the ban on the use of 

capital punishment under the Act trumps the relevant provisions in other legislations. In that 

case, even when statuses such as the Criminal Code and Robbery and Firearms Act make death 

punishment mandatory in certain cases, this provision will not apply to children. This is due to 

the protective spirit of the statute. The Child Rights Act recognizes the obligations of Nigeria 
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under international law concerning the protection of children against the use of death 

punishment. Under both the Convention on the Rights of the Child and African Charter on the 

Rights and Welfare of the Child. 155  Prohibition of imposition of capital punishment for 

children has been seen as a major step in the progressive development of laws within Nigeria. 

It recognizes the lesser culpability of children and promotes rehabilitation rather than 

punishment. But, effectiveness of the Act is dependent on its domestication in each of the 

different states since not all states have adopted all the provisions contained therein. This poses 

problems in ensuring equal protection for all. 

3.7.  Terrorism Prevention Act 2013 

This Act clearly states that capital punishment shall apply in situations wherein the acts of 

terrorism were responsible for the death of an individual. In Section 1(2), it is stated that any 

person who knowingly commits or is associated with acts of terrorism causing death shall upon 

conviction be liable to suffer capital punishment. 156 This shows the legislature’s desire to 

consider terror acts causing deaths as among the most heinous crimes, which therefore deserve 

the ultimate form of punishment in accordance with Nigerian law. The Act takes a liberal stance 

regarding those who are subject to punishment. Punishment under the Act is not limited only 

to the principal perpetrator but also extends to all persons involved in the perpetration of acts 

of terrorism, aiding, abetting, or conspiring to commit terror acts. Therefore, all those 

associated with acts of terrorism will face capital punishment when the act leads to death. This 

provision reflects the legislature’s intention to treat terrorism resulting in fatalities as one of 

the gravest offences, warranting the highest form of punishment under Nigerian law. The Act 

adopts a broad approach to liability. It does not restrict punishment to the principal offender 

alone but extends it to individuals who participate in the commission of terrorist acts; facilitate, 

aid, or abet such acts; or conspire with others to carryout acts of terrorism. Thus, where death 
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results from the terrorist activity, all parties involved maybe exposed to capital punishment, 

depending on their level of participation and the evidence before the court. While the Act 

stipulates the death penalty, it should be appreciated that the use of the term permits some level 

of judicial discretion dependent on the facts of each case. Nonetheless, where there is a direct 

link between the death and the commission of the terrorism act, the death penalty becomes 

mandatory when there is a conviction. This is in consonance with Nigeria's general criminal 

law where offences resulting in death attract the death penalty. It is constitutional under section 

33(1) of the Nigerian Constitution to deprive someone of life while executing the sentence of 

the Court arising from a conviction.157 Thus, the provisions of the Act do not conflict with the 

constitutional provision regarding the right to life. In line with other offences that can attract 

the death penalty, the prosecution has to prove the constituents of the offence beyond 

reasonable doubt.158 A defendant has the right to due process, and an opportunity to appeal 

before the supreme court.159 In addition, the prerogative of mercy provided for in section 175 

of the Nigerian Constitution makes it possible to commute a death penalty.160 The provision of 

the death penalty in the Terrorism Prevention Act underscores the government's position 

against terrorism. 

3.8.  Administration of Criminal Justice Act (ACJA) 2015 

The Administration of Criminal Justice Act (ACJA) was enacted to reform criminal procedure 

in Nigeria, promote efficient justice delivery, and protect the right of the defendants. Unlike 

substantive criminal laws such as the criminal code or penal code, the ACJA does not create 

offences or prescribe punishments, including the death penalty. Rather, it regulates the 

procedure for the trial and execution of sentences, including capital punishment. This ACJA is 

primarily procedural in nature. It governs arrest, investigation, trial, sentencing and post-

conviction processes. It does not itself prescribe the death penalty; instead, it applies where 
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such a sentence has been imposed under other substantive laws.161 Thus, the role of the ACJA 

in relation to capital punishment is to ensure that the process leading to conviction and 

execution complies with principles of fairness and due process. Where a person is convicted 

of a capital offence under any applicable law, the ACJA recognises the authority of the court 

to impose the sentence prescribed that law. However, the Act ensures that sentencing follows 

due process and that the rights of the accused are protected throughout the trial.162 The Act also 

reinforces the requirement that the guilt of the accused must be proved beyond reasonable 

doubt before any conviction, particularly in capital cases. A significant safeguard under the 

ACJA is that a sentence of death shall not be carried out while an appeal is pending.  This 

ensures that the condemned person has the full opportunity to exhaust all appellate remedies 

but it also states that an application for stay of proceedings in respect of a criminal matter 

before the court shall not be entertained.163 This provision reflects the irreversible nature of the 

death penalty and the need for caution in its execution. 

Provision is made in the ACJA that full and accurate records of all proceedings in capital cases 

must be preserved and delivered to the appellate courts. 164 This will facilitate effective review 

of cases and prevent any miscarriage of justice. Guidance is offered regarding executions as 

the execution must be conducted in accordance with the law after complying with all legal 

requirements. 165 However, an execution also involves the issuing of a death warrant. The 

ACJA contains several innovations meant to ensure that the rights of accused persons in 

criminal prosecutions are adequately protected. Among others, such innovations include the 

rights to counsel, trial without unnecessary delays and protection from unlawful detention. It 

should be noted that ACJA neither extends the application of the death penalty nor seeks to 

abolish it; rather, the aim is to regulate the execution of this punishment. Its emphasis on due 

process, speedy trials, and protection of trials, and protection of rights represents a significant 
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improvement in Nigeria’s criminal justice system. However, concerns remain regarding delays 

in the appellate process and the broader debate over the continued use of capital punishment in 

Nigeria. 

3.9.  Kidnapping laws of various states 

Kidnapping has become a major security threat in Nigeria, leading to legal measures at the 

state level aimed at dealing with it. In contrast to criminal acts like murder and armed robbery, 

there is no one common national law against kidnapping but many states have passed their 

own. These laws often prescribe severe penalties, including the death penalty, particularly 

where the offence results in loss of life. Kidnapping is primarily regulated through state 

legislation, as criminal law is partly within the legislative competence of states. Consequently, 

different states have enacted different laws tailored to their security challenges.  

Many state kidnapping laws prescribe the death penalty where the act of kidnapping leads to 

the death of the victim. For example, under the Edo State law, a person convicted of kidnapping 

where the victim dies may be sentenced to death.166 Similarly, some states provide that where 

a kidnapped victim is killed, the offender shall be liable to capital punishment.167 This shows 

that it was the legislative intent to equate kidnapping involving murder with murder. Where 

murder does not occur during kidnapping, there exist laws that provide for very severe 

punishments such as life imprisonment or prolonged periods of imprisonment. 168 Sometimes 

other forms of punishments such as forfeiture of property may apply. In some statutes, the 

death penalty is mandatory or nearly mandatory where murder occurs due to kidnapping. 

However, the language used differs in most of these statutes with some giving leeway to 

judicial discretion. The wide ambit in liability may cover not only the principal but also his 

accomplice, co-conspirator, and those aiding him commit the crime. The legality of the death 

penalty under state laws dealing with kidnapping comes about through Section 33(1) of the 
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Constitution of the Federal Republic of Nigeria 1999 (amended) that allows the deprivation of 

life in execution of a court order. 169 Therefore, any state law providing for the death penalty 

falls within the constitutional provision. Like all other capital offences, some protections are 

provided. Proof beyond reasonable doubt is required on the part of the prosecution, 170 while 

the defendant has the right of appeal even to the Supreme Court.171 Moreover, the right of 

mercy can be used to convert death sentences.172 The imposition of the death penalty for 

kidnapping offences shows that the crime is serious enough to warrant such punishment and 

also the intention to discourage such offences. Nevertheless, there are doubts over the 

capability of the death penalty as a means of deterrence considering that kidnapping has been 

widespread in the country. 

Method of Execution of Death Penalty 

Death sentence is still legal under the Nigerian law as stipulated under Section 33 (1) of the 

Constitution of the Federal Republic of Nigeria 1999 (as amended) legality of the execution of 

death penalty which authorizes the deprivation of life upon execution of the sentence of the 

court. 173 Execution of death penalty sentences is done through statutory provisions, subsidiary 

legislation, practice and procedures. This provision has been consistently upheld by the 

Supreme Court. In Kalu v State, 174 it was held that death sentence, inclusive of execution is 

legal under our constitution and does not contravene the right to life enshrined therein. 

However, execution of the death penalty takes various forms which includes; 

i. Hanging: One of the oldest methods of execution of death sentence in Nigeria is 

Death by Hanging. This method is prescribed under the Criminal Code and is 

reflected in practice across many southern states. It should be noted that 

traditionally sentences have been passed in the following manner: ‘to be hanged by 
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the neck until dead.’ 175  The use of this method has received full judicial 

endorsement in Nigeria. For instance, in the case of Okoro v State, 176 the Supreme 

Court upheld a conviction for murder and sentence to death by hanging. 

ii. Firing Squad: Another recognized means of carrying out an execution is a firing 

squad method, where armed robbery or offences of military nature are involved. By 

virtue of the Robbery and Firearms Act, traditional executions by firing squad have 

been carried out. Likewise, the Armed Forces Act provides for execution by firing 

squad in relation to offences of military nature. In Bozin v State, 177 even though the 

central issue was that of armed robbery, the death sentence had been awarded, 

which is normally carried out under the Act.  

iii. Lethal Injection: Lethal injection has been adopted by a few Nigerian States as a 

mode of execution through subsidiary legislation or other administrative reforms 

and it is provided for under section 402(1).178 Although not much has been said in 

Nigerian appellate courts about lethal injection, this development shows a tendency 

to modernize execution.  

Whichever mode may be adopted, it is impossible for the execution of the sentence of death to 

take place without the issuing of death warrant signed by the State Governor. This executive 

intervention is highly important in the process. In Ajiboye v The State, 179 the court reiterated 

that it was essential for all legal requirements to be fulfilled for the execution to take place. 

Furthermore, the Nigerian courts have ruled on matters of delay in execution and on the 

conditions under which execution can take place. For instance, in Peter Nemi v Attorney-

General of Lagos State, 180 the Court of Appeal ruled that delay in execution of sentence may 

amount to inhuman and degrading punishment but not nullity. The same position was taken by 
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179 (1995) JELR 43466 (SC). 
180 (1996) 6 NWLR (Pt 452) 42. 
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the Supreme Court in Onuoha Kalu v State. 181 There are concerns with regard to the methods 

of execution. Humaneness: Methods like hanging and firing squad are seen as archaic and 

inhumane; Delay: Being on long stays on death row result in psychological torture. 

Inconsistency: Various methods of execution depend on the nature of crime committed. 

Despite this, the Nigerian judiciary has taken a more conservative stand regarding the issue of 

the legality, rather than the morality, of the method used. These methods of executing death 

penalty have some human right implications. 

The death penalty continues to be one of the most debated issues within the Nigerian criminal 

justice system, especially from the point of view of human rights. The Constitutional, but the 

implementation of this provision gives rise to many serious questions of right to life, dignity 

of the human being, hearing, and obligations of Nigeria to comply with the international 

standards of human rights. The primary question of human rights protection here is related to 

the right to life established by section 33 (1). Despite the possibility for the loss of life when 

implementing a judicial sentence, such provision gives rise to conflicts between constitutional 

legality and moral legitimacy of the right to life. 182 The Supreme Court, in the case of Kalu v 

State, 183 ruled that the death penalty did not violate the constitutional right to life, since death 

penalty was an exception stated in section 33 (1). Thus, the Supreme Court took a strict 

constitutional approach and considered only legality issues rather than human rights protection 

issues. Nevertheless, there is criticism stating that the exception made by the court is 

undermining universal and inalienable nature of the right to life due to global trends of 

abolitionism. Section 34(1) of the constitution provides for the dignity of the human being and 

prohibits torture, inhumane and degrading treatment.  

In Peter Nemi v Attorney-General of Lagos State, 184 it was stated by the Court of Appeal that 

prolonged delay in executing a death sentence can be tantamount to inhuman and degrading 
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treatment. It was observed that there may exist some psychological distress involved when one 

is kept awaiting execution for an extended period, also known as “the death row phenomenon.” 

However, Nigerian courts have not gone ahead to rule the death penalty as unconstitutional 

based on such concerns. Given the finality of the death sentence, the right to fair hearing 

provided for in section 36 of the Constitution becomes even more important. A wrongful 

conviction in the case of death penalty leads to irreparable consequences. The court in Aoko v 

Fagbemi185 reaffirmed the principle of legality whereby no one should be found guilty of a 

criminal act unless the same is specified and a penalty imposed as per law. This is of utmost 

importance in capital cases.  

Likewise, in Bozin v State,186 the prosecution must prove each element of the crime beyond 

any reasonable doubt in order for a conviction that warrants capital punishment to stand. 

Nonetheless, concerns still remain about wrongful convictions resulting from ineffective 

investigations, inadequate legal defence and inefficiencies in the process. The other human 

rights violation relates to the mandatory application of the death penalty in relation to certain 

crimes such as murder and armed robbery. Mandatory sentencing lacks flexibility, thereby not 

allowing for mitigating circumstances. According to Okoro v State, 187 it is settled law that 

where murder is established, there is no option but to impose the death penalty. Though 

procedurally accurate, it does not comply with the human rights era, where individualized 

sentencing is favoured. Most condemned prisoners spend a great number of years languishing 

in death row waiting for execution. In Peter Nemi v Attorney-General of Lagos State, 188 the 

court held that such a delay may amount to degrading treatment. However, Nigerian courts 

have not adopted the position that such delay renders the execution unlawful. Nigeria is a party 

to several international instruments, including the African Charter on Human and Peoples’ 

Rights (domesticated in Nigeria) and the International Covenant on Civil and Political 
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Rights.189 These instruments emphasize the protection of life and restrict the use of the death 

penalty to the “most serious crimes.” When Nigerian courts recognize these obligations, they 

have generally subordinated them to express constitutional provisions. Nigerian law recognizes 

certain limitations on the application of the death penalty, particularly for vulnerable groups. 

For example, children are exempt from capital punishment under the Child Rights Act.  

This reflects a growing human rights consciousness, although such protections are not 

uniformity applied across all jurisdictions. Perhaps the most serious human rights implication 

is the possibility of executing an innocent person. In light of the above-mentioned systematic 

problems with the criminal justice system of Nigeria, this is an issue that must not be 

overlooked. The finality of the punishment under discussion means that any mistake made in 

judging is a catastrophe, which, in turn, provides another reason to abolish capital punishment 

or impose a moratorium on it. The issue of death penalty in Nigeria poses serious human right 

issues, especially in the aspects of the right to life, human dignity, and the right to a fair trial. 

Despite the fact that the Supreme Court of Nigeria found it to be constitutional, judicial 

precedents such as Kalu v State 190  and Peter Nemi v Attorney-General of Lagos State 191 

illustrate problems with capital punishment. Furthermore, the mandatory character of death 

penalty, as well as possible mistakes in sentencing, make it even more problematic from the 

perspective of law. 

Despite these human right implications, the development of capital punishment in Nigeria has 

largely been influenced by judicial interpretations, especially by the appellate courts. Judicial 

decisions have often addressed issues of constitutionality, mandate, evidence, and the 

relationship between capital punishment and human rights. The basis for the discussion of this 

aspect is the constitutional right under section 33 (1),192 which stipulates that everyone has the 
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right to life except in execution of a court’s sentence. In Kalu v State, 193 it was ruled that capital 

punishment was constitutional and not cruel or degrading punishment. In this case, the 

constitution was interpreted literally, stating that the right to life is not absolute. This is a 

leading case with regard to the constitutionality of capital punishment in Nigeria. In Okoro v 

State, 194  the Supreme Court ruled that once the offence of murder is proved beyond reasonable 

doubt, the trial court has no discretion but to impose the death sentence. Similarly, in Olayinka 

v State, 195  the court reaffirmed that the death penalty under the Robbery and Firearms Act is 

mandatory once the ingredients of the offence are established. The strict approach has been 

criticized for excluding consideration of mitigating circumstances.  

Given the irreversible nature of capital punishment, Nigerian courts insist on strict proof 

beyond reasonable doubt. In Bozin v State, 196  the supreme court laid down the essential 

ingredients of armed robbery and emphasized that all must be proved before conviction. In 

Woolmington v DPP, 197 although an English case, the principle that the prosecution bears the 

burden of proof has been adopted in Nigerian jurisprudence and strictly applied in capital cases. 

The courts apply strict interpretation in capital cases to avoid wrongful convictions. In Aoko v 

Fagbemi, 198 the court held that no person can be convicted of an offence unless it is defined 

and the penalty prescribed by written law. This principle ensures that any ambiguity is resolved 

in favour of the accused. Confessions often play a critical role in capital cases, but the courts 

approach them with caution. The Court in R v Sykes199 gave guidelines for testing the reliability 

of confessions and the Nigerian Courts have adopted similar principles. In Ogudo v State, 200 

the Supreme Court upheld the principle that a voluntary and credible confession alone can 

ground a conviction even in capital matters. The courts have accepted that the long delay in 

 
193 Kalu v State (n 75)  
194 (2007) 9 NWLR (Pt 1040) 561. 
195 (2007) 9 NWLR (Pt 1040) 561. 
196 Bozin v State (n 186) 
197 (1935) AC 462 
198 Aoko v Fagbemi (n 185) 
199 (1913) 8 CAR (233) 236. 
200 (2011) 18 NWLR (Pt 1278) 1. 



44 

 

executing death sentences is a matter of human rights. In Peter Nemi, Attorney-General of 

Lagos State, 201 the court of appeal held that excessive delay may amount to inhuman and 

degrading treatment. However, the courts have not accepted that such delays invalidate the 

death sentence itself. Appellate courts exercise great caution in capital cases. In Adamu v State, 

202  the Supreme Court highlighted the need to carefully review evidence before upholding a 

death sentence. Similarly, in Alabi v State, 203 the court emphasized that any doubt must be 

resolved in favour of the accused. Overall, Nigerian courts follow a conservative and strict 

approach. They focus on the legality of capital punishment rather than its morality. Even when 

human rights arguments come up, courts often defer to the constitution and the legislature. 

They argue that abolishing the death penalty is a legislative, not a judicial, matter. Judicial 

interpretation of capital punishment in Nigeria shows a commitment to constitutional authority 

and the enforcement of laws. The courts have upheld its legality, enforced its mandatory nature, 

and insisted on strict evidence standards. At the same time, they have put safeguards in place 

to reduce injustice, particularly through appellate review and strict proof requirements. 

However, the judiciary’s hesitation to confront the death penalty on human rights grounds 

suggests that any major reform will rely on legislative change rather than judicial action. 
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CHAPTER FOUR 

COMPARATIVE CONSTITUTIONAL ANALYSIS 

4.1 Death Penalty in Selected African Countries 

There is an enormous disparity in the handling of the death penalty among African nations. 

Where some have fully abolished the death penalty, others still uphold it through their 

constitution or practices. The review of a number of African nations gives us much insight into 

how the death penalty is handled constitutionally and lessons for Nigeria. 

i. South Africa 

The South African constitution stands out as one of the most influential models when it comes 

to abolishing the death penalty in Africa. The transformation of South Africa from a retentionist 

state in the time of apartheid to a constitutional democracy based on the principles of human 

rights, dignity, and equality is very instructive for other countries in Africa especially 

Nigeria.204 In its history, the death penalty was a major part of the criminal justice system in 

South Africa; in the colonial era and the time of apartheid, the death penalty was applied for 

various crimes such as murder, treason, rape, robbery aggravated and certain political crimes 

and the government under apartheid regime regularly used the death penalty as a tool of state 

control, especially against political opponents and anti-apartheid campaigners.205 This led to 

South Africa becoming one of the countries with the highest execution rate in the world during 

the 1970s and 1980s.206 Based on the records of the government, several hundred prisoners 

were put to death every year during the heydays of apartheid and the apartheid judicial system 

was accused by human rights groups of being racially discriminatory since more blacks in 
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South Africa than whites received death penalties. 207  The abolition of apartheid and the 

creation of constitutional democracy brought about fundamental changes in the legal 

environment. The appearance of the Interim Constitution of 1993 raised the problem of 

inconsistency between capital punishment and the constitutional protection of human rights.208 

This problem was considered by the Constitutional Court in the famous case of S v 

Makwanyane and Another209. In a unanimous judgment, the court decided that death penalty 

is contrary to the right to life, right to dignity and right to protection from cruel treatment.210 

Justice Arthur Chaskalson pointed out that the right to life is the most basic of all the human 

rights, since without this right, no other right can exist.211  

The Court also stated that the killing of a person by the state as an act of execution was 

completely incompatible with the principles of a democracy, which respects human dignity 

and equality. Nonetheless, the Constitutional Court concluded that there was no empirical 

evidence of a better deterrent effect of the death penalty over lengthy incarceration. 212 

Constitutional rights could not be trumped by mere numbers because the public favored 

execution. Constitutional Democracy mandates that courts protect essential rights even when 

these rights are unpopular.213 The ruling in Makwanyane amounted to the abolition of the death 

penalty in South Africa. In the aftermath of the ruling, no court in South Africa could ever 

impose a death sentence. Further, the 1996 Constitution also confirmed the abolition of the 

death penalty through various clauses. Under Section 11, "Everyone has the right to life."214 

Section 10 states that “everyone has inherent dignity and the right to have his dignity respected 

and protected.”215 In addition, section 12 makes it illegal to subject any person to torture, cruel, 
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inhuman, or degrading punishment. 216  Combined, these two provisions constitute a 

constitutional foundation for a very tough task of reinstatement of the death penalty, as far as 

considerable changes to the constitution will be required. Moreover, the South African position 

regarding the death penalty has been reinforced by international obligations under human rights 

treaties, such as the African Charter on Human and Peoples' Rights and ICCPR.217 In post-

abolition South Africa, life imprisonment is the alternative to capital punishment for the worst 

offences, life imprisonment may be handed down for aggravated murder and terrorism 

offences, among others.218 The South African approach can be considered highly useful for 

Nigeria from the following aspects. Firstly, it indicates that the protection of human rights is 

guaranteed in a case of constitutional supremacy. Secondly, it confirms the capacity of courts 

to protect human dignity from majority rule. Thirdly, it proves that capital punishment abolition 

and efficient criminal justice administration through other forms of penalties can coincide. That 

is why the South African experience is one of the most compelling arguments in favor of death 

penalty abolition in Africa. 

ii. Ghana 

Ghana is distinct in the present-day African debate on the issue of capital punishment in that it 

is one of the few countries that has undergone transformation from being a constitutionally 

retentionist state to a statutorily abolitionist country.219 This is one of the most significant 

lessons to be learned by Nigeria, which still acknowledges the existence of the death penalty 

under its laws. The use of the death penalty was first established in Ghanaian criminal laws 

during the time of British colonialism and it was viewed as an important way of ensuring law 

and order and was imposed on offenses such as murder, treason, piracy, and military 
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offenses.220 After gaining its independence in 1957, the country kept most of the colonial 

criminal laws that provided for capital punishment.221 Post-independence governments upheld 

the practice of imposing capital punishment as a legal form of punishment in the case of grave 

offenses.222 Murder was punishable with death according to the Criminal Offences Act 1960 

(Act 29), whereas certain military offenses attracted the death penalty under the Armed Forces 

Act.223 As a result, courts had powers to pass the death sentence on offenders.  

The constitutional justification for capital punishment was established in the Constitution of 

the Republic of Ghana 1992. It is evident that the right to life is enshrined in article 13(1), 224 

yet there is an exemption when the deprivation of life emanates from the enforcement of a 

sentence pronounced by a court on an individual who has committed a criminal offense 

according to Ghanaian laws. The aforementioned provision serves to legalize capital 

punishment in the context of the constitution. While the pronouncement of death sentences by 

courts persisted after the adoption of the Constitution in 1992, subsequent Ghanaian presidents 

used their prerogative of mercy and changed death sentences into imprisonments.225 There 

were increasing challenges on the part of human rights activists and lawyers on the issue of 

retaining the death penalty, this is because the critics felt that the death penalty undermined the 

dignity of man and the risks of the injustice involved were intolerable.226 Further, they said 

there was no scientific proof to show that the death penalty served as an effective deterrent to 

crime compared to imprisonment.227 The drive for abolition was also propelled by reforms in 

the constitution. After consulting widely, it was found that the death penalty should be 
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abolished and substituted with life imprisonment. 228  The Commission found that capital 

punishment was no longer in line with evolving human rights standards and noted that Ghana’s 

tradition of not carrying out any executions was an indication of decreasing societal support 

for capital punishment.229 

 There were also obligations under international law that affected the reform process. Ghana is 

a state party to the African Charter on Human and Peoples’ Rights and the International 

Covenant on Civil and Political Rights.230 Under the Criminal Offences (Amendment) Act 

2023, the death penalty for murder and other crimes was abolished and replaced with life 

imprisonment. 231  In addition, the Parliament amended military laws and excluded death 

penalties for military law violations.232 These changes received positive reactions from both 

domestic and foreign human rights organizations. It was claimed that abolishing the death 

penalty would increase Ghana's adherence to the principles of constitutionalism, democracy, 

and respect for human rights.233 The Ghanaian experience is a good example of how gradual 

abolition can be achieved through legislative reforms, judicial caution, and changing views of 

the general public. In contrast to South Africa, where the abolishing of capital punishment was 

mainly achieved through the process of constitutional adjudication, the Ghanaian experience 

is an example of legislative steps taken by the government. There are several lessons that 

Nigeria may learn from the Ghanaian experience. Firstly, that incremental measures can be 

applied in the absence of constitutional reform. Secondly, that legislative change and active 

public participation are significant elements. Thirdly, it proves that a state can efficiently 

administer criminal justice through life imprisonment, without executions. 
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iii. KENYA 

Capital punishment was brought to Kenya via British colonial criminal laws. Colonial law-

makers imposed capital punishment for offences such as murder, treason and violent 

robbery.234 After the country’s independence in 1963, Kenya has kept this provision in its 

criminal laws.235 Under the Kenyan Constitution of 2010, the right to life is enshrined in Article 

26. However, the Constitution does not explicitly outlaw capital punishment and allows for 

deprivation of life if done so by law. 236  Thus, capital punishment can be considered 

constitutionally permissible. Capital punishment is specified in the Penal Code for offenses 

like murder, treason, and robbery with violence.237 Human rights organizations claimed that it 

was unconstitutional as it denied people their dignity and equality by denying judges discretion 

to take into account various mitigating circumstances.238  

The case was finally brought before the Supreme Court of Kenya in the case of Francis Karioko 

Muruatetu & Another v Republic.239 The applicants were found guilty of murder and were 

sentenced to death under the provisions of mandatory sentencing. The two applicants sought 

to declare the mandatory death penalty unconstitutional. The Supreme Court ruled that 

mandatory death penalty is unconstitutional since it does not allow courts the discretion in 

passing a sentence and takes away the opportunity to consider personal circumstances of 

offenders.240 Notably, the Court did not do away with the death sentence; rather, the Court 

made the mandatory aspect of the death sentence unconstitutional.241 In this regard, the judge 

was empowered to pass the death sentence if it was necessary while having discretion to pass 

a less severe sentence. Many changes have occurred in Kenya’s criminal justice system due to 
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the Muruatetu case. Courts started holding individual sentencing hearings, taking into account 

such aspects as age, remorse, rehabilitation potential, and circumstances of the crime 

committed.242 Kenya is also subject to various international human rights instruments, like the 

African Charter on Human and Peoples’ Rights and the International Covenant on Civil and 

Political Rights.243 International human rights standards are frequently used by Kenyan courts 

in the interpretation of constitutional rights. Indeed, Kenya does not carry out any executions 

in practice and is regarded as a de facto abolitionist country.244 Although death penalties still 

exist under certain conditions, these sentences are often reduced through presidential 

discretion.245 Kenya shows an example of how constitutional adjudication can play a great role 

in changing the way capital punishment works without having to do away with it. The judgment 

of Muruatetu has turned out to be a very important precedent in Africa on the issue of 

sentencing discretion and human dignity. From the Nigerian point of view, Kenya provides a 

good model to consider. This case shows how it is possible to reconcile criminal justice goals 

with the principles of human rights without imposing mandatory death sentences. 

iv. UGANDA 

It should be mentioned that historically capital punishment has been introduced to Uganda as 

a result of British colonialism. In particular, capital punishment was viewed by the colonial 

government as the major means of controlling public order. 246  In 1962, after gaining its 

independence, Uganda continued using the death penalty in cases of murder, aggravated 

robbery, treason, terrorism and some military cases.247 Article 22(1) 248 of the Constitution of 

the Republic of Uganda 1995 establishes a right to life, but at the same time, states that the life 
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of a person may be taken away according to the sentence handed down by a competent court 

in relation to a criminal act as per Ugandan law. Thus, this constitutional article is instrumental 

in maintaining the legitimacy of capital punishment. There are several legislative acts which 

provide for capital punishment. The Penal Code Act provides capital punishment in cases of 

murder and treason, whereas the Anti-Terrorism Act offers death penalty for certain crimes 

connected with terrorism. 249  The Uganda Peoples’ Defence Forces Act provides capital 

punishment for military offenses as well.250 It was a rule that anyone convicted was given a 

death penalty irrespective of the circumstances of the crime. 251  This practice was highly 

criticized by human rights activists and legal experts who pointed out that mandatory death 

sentences were in opposition to principles of individualization of justice and did not allow 

taking into consideration aspects such as the age, psychological state, repentance, and possible 

rehabilitation of offenders.252  

The constitutionality of mandatory death sentences was examined by the Ugandan 

Constitutional Court in the case of Attorney General v Susan Kigula and 417 Others.253 It was 

determined that the mandatory application of the death penalty contravened the constitutional 

provisions for fair hearing since such mandatory sentence did not allow for discretion during 

the sentencing stage.254 This ruling was later confirmed by the Supreme Court of Uganda.255 

The Supreme Court ruled that while capital punishment was constitutional, mandatory death 

sentences were unconstitutional as they contravened the principles of fair trial and human 

dignity.256 Further, the Court also considered the question of prolonged detention in death row. 

In this connection, the Court ruled that whenever the death row prisoner had been sentenced to 

death but had spent over three years in death row, his sentence would have to be commuted to 
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life imprisonment.257 The Susan Kigula ruling revolutionized death penalty law in Uganda. 

After this ruling, while death penalties could still be imposed, these had to take into account 

aggravating and mitigating factors.258 The imposition of death penalties therefore ceased being 

mandatory but discretionary. Uganda is a signatory to the African Charter on Human and 

Peoples’ Rights, the International Covenant on Civil and Political Rights, and the Convention 

Against Torture.259 While the above-mentioned treaties do not outlaw the death penalty per se, 

they advocate for strict regulation of its application. Uganda has not executed any offenders in 

many years, which has made the country de facto abolitionist notwithstanding the retention of 

the death penalty. While the death penalty continues to be applied in the country occasionally, 

there have been no executions at all.260 The case in point shows the importance of judicial 

review in protecting constitutional rights while allowing legislation in matters of criminal 

justice policies. The case of Uganda holds many lessons for Nigeria in regard to sentencing 

reform. The Nigerian courts can learn a lot from the rejection of mandatory death sentences 

and the idea that individualized sentencing is more reflective of the constitutional values of 

justice and human dignity. The Ugandan case shows that judicial intervention is capable of 

alleviating the worst effects of capital punishment without abolition. 

v. RWANDA 

Traditionally, capital punishment was applicable both in customary and statutory laws in 

Rwanda. In the colonial period, capital punishment was considered a legal method of 

punishment for severe crimes like murder, treason, and acts that threatened public safety under 

German and Belgian administrations.261 The choice of not executing people convicted of such 

heinous crimes in the 1994 Genocide against the Tutsi has earned a lot of academic attention.262 
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Upon attaining independence in 1962, Rwanda maintained the death penalty as part of its 

criminal justice process.263 The use of capital punishment was occasional and not as frequent 

as witnessed in other African jurisdictions.264 The importance of the use of capital punishment 

was felt especially after the 1994 Genocide against the Tutsi, approximately 800,000 people 

were massacred within the period of about a hundred days and this resulted in great pressure 

to punish those who committed these crimes.265 In reaction, the government introduced laws 

allowing for the arrest of suspects of genocide. The Organic Law establishing the Organization 

of Prosecutions for Offenses Constituting the Crime of Genocide classified perpetrators 

depending on their level of involvement and people who were major instigators of the genocide 

would be subjected to the death penalty.266 Human rights groups criticized the act of execution 

as contradictory to the spirit of reconciliation and reconstruction that Rwanda wanted to 

achieve after the genocide.267  

A further issue was that of international criminal justice cooperation. Some genocidaires had 

escaped and were living in other countries which had abolished the death penalty. They were 

unwilling to extradite such genocidaires because the latter faced the possibility of execution.268 

This problem was especially acute with regard to the International Criminal Tribunal for 

Rwanda (ICTR), set up by the UN Security Council in 1994. The Tribunal did not provide for 

any capital punishment. Thus, there were questions concerning inequality of punishments in 

the Tribunal and domestic criminal courts of Rwanda.269 The scholars pointed out that the 

convicted people by international tribunals faced only imprisonment, whereas the convicted 

people domestically faced execution. 270  In response to the above issues, Rwanda enacted 
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extensive legal reforms. In 2007, Organic Law No 31/2007 was passed by Parliament titled 

“Law Relating to the Abolition of the Death Penalty.” Under the Act, capital punishment is 

outlawed in all cases under Rwandan law.271 Abolition of the death penalty was argued for on 

various grounds. One, it would ease extradition and international cooperation in the judicial 

process. Two, it would enhance Rwanda's respect for human rights. Three, it would promote 

national reconciliation by rejecting state-sanctioned killing. 272  The abolishment of capital 

punishment made the Gacaca courts system run easily as well. The Constitution of the Republic 

of Rwanda guarantees the sacredness of human life and the protection of human rights and 

freedoms.273 Rwanda is also signatory to several international human rights instruments such 

as the African Charter on Human and Peoples’ Rights274 and the International Covenant on 

Civil and Political Rights.275  

The country’s criminal justice system has continued to charge the accused of genocide crimes 

and others without executing anyone.276 This action by Rwanda is especially seen by many as 

highly significant since it shows that even countries that have just emerged from mass crimes 

can opt for abolition. Abolition does not in any way make accountability weaker but instead 

adds to the international credibility of Rwanda as well as improves relations with foreign states 

and international courts.277 In terms of learning from this experience, Nigeria will learn how 

abolition can make possible cooperation internationally in matters pertaining to criminal 

matters. Second, it will show how serious crimes can actually be punished using other means 

of punishment besides capital punishment; third it will show the significance of legal reforms 
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for reconciliation purposes.278 This clearly shows that abolition can indeed work with justice 

as well as public safety issues. 

4.2.  Death Penalty in Selected Abolitionist Jurisdiction 

i. United Kingdom 

The experiences of the United Kingdom are pertinent to the case of Nigeria in as much as many 

of the legal institutions of Nigeria derive from the British colonial rule, which includes capital 

punishment. Hence, it is imperative to consider the historical background of capital punishment 

in the UK in order to gain better understanding of current discussions of death penalty in 

Nigeria. In the eighteenth century, the criminal justice system in Britain was infamous for the 

so-called "Bloody Code".279 According to the "Bloody Code", there were over 200 offenses 

which entailed death penalty, ranging from petty crimes such as theft, burglary and forgery to 

murder.280 The main reason behind imposing death penalty on many offenses was that heavy 

penalties would prevent criminals from engaging in such activities. Executions were generally 

carried out in public and witnessed by many people and public execution was not just a method 

of punishing criminals but also a deterrent to those who wanted to commit crime.281 During the 

nineteenth century, there were reforms brought about by rising humanitarianism and social 

changes where the Parliament steadily reduced the number of capital offenses through several 

legislative acts.282  

Reformers like Sir Samuel Romilly and Sir Robert Peel have asserted that the excessive use of 

death penalty does not fit into the principle of justice and humanity.283 Opposition against the 

practice of capital punishment gained momentum during the twentieth century as arguments 

were advanced by critics on the basis that the process involved the risk of wrongful conviction, 
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lack of adequate evidence supporting deterrent effects, and inconsistency with modern human 

rights.284 Some controversial cases such as those of Timothy Evans and Derek Bentley further 

raised fears of miscarriage of justice.285 Under the Act, capital punishment for murder in Great 

Britain was suspended and mandatory life imprisonment substituted. The suspension was made 

permanent in 1969. 286  Despite abolishing the death penalty for murder, some special 

exceptions like treason, piracy with violence, and military offences allowed its application.287 

However, Parliament was gradually stripping away these exceptions. The United Kingdom 

ratified the European Convention on Human Rights (ECHR), guaranteeing fundamental rights 

and freedoms.288 Protocol No. 6 to the ECHR, signed in 1983, provides for the abolition of the 

death penalty in times of peace.289 Protocol No. 13, signed in 2002, provides for the complete 

abolition of the death penalty in all circumstances, even in time of war.290 From this point 

onwards, the United Kingdom became one of the most prominent supporters of the abolitionist 

cause globally.  

Successive governments of the United Kingdom actively contributed to international efforts 

aimed at restraining and abolishing capital punishment worldwide.291 The rate of crime has 

been fluctuating since the abolition of the death penalty, however, there is no convincing 

evidence that its abolishment led to an increase in criminal activity.292 For Nigeria, the UK is 

an example of several important lessons. Firstly, it shows how it is possible to attain abolition 

gradually through legislation while not compromising the goals of criminal justice. Secondly, 

it points out the risks of wrongful convictions and the irrevocability of executions. Thirdly, it 

exemplifies how international standards can be used to shape domestic policy in criminal law. 
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And, fourthly, it shows how effective the punishment of life imprisonment is as an alternative 

to execution. The British experience is one of the most significant examples in modern legal 

history. 

ii. CANADA 

Initially, capital punishment existed in Canada as part of English common law. After Canada 

became a confederation in 1867, the death penalty was provided for murder, treason, and some 

military offenses in the Criminal Code.293 With time, issues such as miscarriages of justice and 

the emergence of different societal attitudes led to stricter restrictions on the practice of capital 

punishment.294 In 1976, the government adopted the Criminal Law Amendment Act, which 

prohibited capital punishment in ordinary criminal cases.295 The death penalty could still be 

used in some military cases until 1998.296 The adoption of the Canadian Charter of Rights and 

Freedoms in 1982 ensured further constitutional protections regarding rights to life, liberty, 

and security of the person.297 One important case on the issue was United States v. Burns.298 It 

was a case about whether Canada could extradite people to the United States without 

guarantees that the people were not going to be executed. The Supreme Court ruled that 

extradition without these guarantees would usually violate principles of fundamental justice 

under the Charter.299 The Court noted that Canada's commitment to human rights and abolition 

meant extreme vigilance when dealing with cases where people could be executed in another 

country.300 

This ruling reflected understanding of the Supreme Court that capital punishment is an 

irreversible punishment, the possibility of wrongful convictions, and lack of evidence showing 
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that execution can be a better deterrent than life imprisonment.301 Canada is also signatory to 

the International Covenant on Civil and Political Rights and the Second Optional Protocol with 

a view to the abolition of the death penalty.302 These agreements strengthen its international 

position against capital punishment. Nigeria can look to Canada for a model of how 

constitutional rights case law may incrementally broaden protection of the right to life. 

Abolition and sound law enforcement can coexist, as shown by the Canadian experience. 

iii. Germany 

Traditionally, capital punishment was applied in different cases within German states as in the 

Nazi period, there was an enormous increase in the application of capital punishment; and it 

often served as an instrument of political repression.303 The abuse of state authority in this 

period had a great impact on the later development of the constitution. After the end of the 

Nazi Germany in 1945, the authors of the Basic Law aimed at setting up a constitutional system 

based on respect for human dignity, democracy and the rule of law.304 The death penalty is 

abolished - Article 102305 of the Basic Law declares this clearly and strongly. Human dignity 

is considered to be of great significance within German constitutional law. Article 1(1)306 of 

the Basic Law states that human dignity is inviolable and must be respected and protected by 

all State authority. It is noted that Articles 102 and 1 must be taken into account together since 

there is no consistency between the deliberate action of the State in executing the death penalty 

and the notion of human dignity.307 Germany is also obligated to comply with the European 

Convention on Human Rights and other various international human rights treaties.308 From 
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the experience of Germany, it may be seen how the past atrocities may define the constitutional 

values. The case of Germany is very important for Nigeria. 

 

 

iv. France 

The practice of applying the death penalty has a long history in France and was actively 

practiced in the times of Ancien Régime.309 Before the French Revolution, there were many 

different ways of execution depending on the social status of an accused person. 310  The 

guillotine appeared in the period of the French Revolution as a more humane and equal way of 

execution.311 This device became one of the most famous symbols of capital punishment in the 

world and was actively applied in the period of the Reign of Terror. 312  Intellectuals, 

philosophers, and lawyers criticized not only the moral, but also the practical value of the 

executions.313 One of the most important opponents of the death penalty was Victor Hugo, who 

stated that it is not civilized and violates human dignity.314  

In post-World War II era, European human rights movements started to attack the legality of 

death penalty more and more actively. Still, France kept using it longer than most Western 

European countries. 315  The last execution in France took place in 1977 when Hamida 

Djandoubi was guillotined.316 The critical turning point occurred following the election of 

President François Mitterrand in 1981. Badinter was made the Minister of Justice by President 

Mitterand. He became one of the greatest abolitionists of the death penalty in the history of 
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France. 317  The law abolishing the death penalty was passed in the French Parliament in 

September 1981.318 In the debates in Parliament, Badinter contended that the state should not 

kill and stressed that there is always a risk of wrongful convictions.319 France later solidified 

its position regarding the abolition of the death penalty through constitutional amendments. 

Article 66-1 was added to the French Constitution in 2007 which states that “No one shall be 

sentenced to death.”320 France is also a signatory to the European Convention for the Protection 

of Human Rights and Fundamental Freedoms and has adopted Protocols Nos. 6 and 13.321 

These legal instruments strengthen the international commitment of the country to maintain 

abolition. From the case of France, the value of constitutional entrenchment in safeguarding 

human rights from the vagaries of politics can be seen. This applies to Nigeria as well. 

4.3. Criminal Justice Trends Post-Abolition 

One of the most common arguments raised in favor of capital punishment is that the abolition 

of capital punishment will result in the rise of violent crimes. Hence, it is necessary to explore 

the criminal justice system trends in abolitionist states to establish whether there is any 

empirical proof that supports this argument. Abolition has been generally followed by the 

implementation of other forms of sanctions, especially life imprisonment and long prison 

sentences.322 In most cases, the law allows life imprisonment for murder, terrorism, treason, 

and genocides.323 In the United Kingdom, for instance, when the practice of capital punishment 

for murder was abolished in 1965, fears arose that there would be a spike in the number of 

homicides.324 Yet, later analysis showed no correlation between the abolition of the practice 

and rising numbers of murders. Another example comes from Canada, before the abolition of 

capital punishment in 1976, there were concerns about how abolishing the practice could 
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impact public safety. Yet, over the next few decades, data showed a marked drop in the number 

of homicides committed.325 Though many things contributed to such a trend, the data indicated 

that there was no increase in violent crimes following abolition326 Another popular case often 

referred to by both proponents and opponents of abolishment is the one in South Africa. After 

the Constitutional Court's ruling in S v Makwanyane and Another, 327 it was claimed that violent 

crimes will increase in number due to the abolishment of capital punishment. Though crime 

rates have been high after the abolishment in South Africa, most studies tend to connect such 

trends not with the abolishment but with socioeconomic inequalities, unemployment, 

urbanization, organized crime, and poor policing. 328  The Rwandan case illustrates the 

weaknesses of deterrence-based arguments for retention. 

 Even after abolishing the death penalty in 2007, Rwanda has managed to pursue crimes 

associated with genocide and other grave crimes via imprisonment, not execution.329 Rwanda 

managed to maintain public order and administer justice without using the death penalty. This 

proves that severe penalties for criminal activities do not require the intentional taking of life 

by the State.330 Abolition has also spurred changes in prison administration because those 

offenders who would otherwise have received death penalties are now put into long-term 

imprisonment, compelling the governments to improve their systems for corrections and 

formulate policies on rehabilitation, prison administration, and human rights protection. 331 

Many cases around the world have shown that judicial systems are not error-free and 

sometimes innocent people can be wrongfully convicted of grave offenses.332 Technological 

progress is another aspect that has influenced criminal justice trends as it advances in forensic 

science, DNA testing, computerized monitoring, and methods of criminal investigations have 
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increased law enforcement abilities.333 This suggests that the efficiency of crime prevention is 

more dependent on the certainty of prosecution than on the severity of punishment. Nearly all 

developed democracies have moved away from capital punishment and have devised other 

methods of dealing with criminal activity.334 This is due to the belief that criminal justice 

systems must be focused on human dignity, proportionality, and justice while providing public 

safety. However, there are problems with abolition. One critique that can be raised against 

abolition is the financial burden of life imprisonment.335 Other critics suggest that there are 

some forms of crimes which are so terrible that nothing less than execution will suffice as 

punishment.336 Despite such shortcomings, available data clearly shows that abolition has not 

impacted the effective administration of criminal justice. On the contrary, most nations have 

managed to maintain their citizens’ safety by using incarceration, better policing, court reforms, 

and various social policies targeting the root cause of crime.337 In Nigeria’s case, the examples 

mentioned above are especially helpful. These show that the effectiveness of criminal justice 

is not dependent on the availability of harsh penalties but on the efficiency of police 

organizations, courts, jails, and social policies. Therefore, the data obtained from countries 

practicing capital punishment abolition seems to be more beneficial than the latter itself. 

4.4. Public Perception and Arguments On Capital Punishment 

Public opinion on the issue of capital punishment is always split in half, with both positive and 

negative views equally articulated. Some of the areas in which the issue of capital punishment 

can be considered include legality, morality, religion, constitutionality, and criminology. It is 

important to understand some of these divergent views while considering the future of capital 

punishment in Nigeria and other countries which still retain it. Among the strongest arguments 

made in support of capital punishment is that of retribution. According to this theory, 
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punishment ought to match the nature of the crime committed.338 One popular justification for 

the death penalty is the notion of “just deserts,” whereby justice is seen as necessitating the 

victimizing offender be punished to the degree they’ve wronged society.339 Those who commit 

crimes such as murder, terrorism, genocide, and treason need to be subjected to the most 

extreme form of punishment, which can only be achieved through the imposition of the death 

penalty.340 Deterrence is another major reason provided for retention of the death penalty.341 

Retentionists believe that the very fear of death helps in deterring an individual from 

committing a capital offense.342 Deterrence based reasons are especially convincing when there 

is an increase in violent crime. The governments feeling pressured to deal with the problem 

often present capital punishment as a requirement for law and order.343 However, as already 

mentioned above, evidence supporting the claim is rather ambiguous. The next reason is 

incapacitation. Proponents of capital punishment believe that execution ensures that dangerous 

criminals are not able to repeat their offenses again.344  

Unlike imprisonment where the criminal can potentially run away or be paroled later, execution 

ensures that the offender will not be able to harm anyone ever again.345 Finally, economic 

reasons are sometimes presented to justify the death penalty. Proponents claim that by 

executing offenders, one lowers the expenses required to detain them.346 Some interpretations 

of Christianity, Islam, and traditional religions favor the death penalty for certain crimes.347 

Scripture from the Bible, including Genesis 9:6, and Islamic criminal law are examples of 

religious arguments used in support of the death penalty.348 Although these religious arguments 

exist, there is a lot of opposition to the death penalty. One of the most persuasive abolitionist 
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arguments is the argument about the sacredness of human life. It is believed that humans have 

innate dignity and thus the state does not have the right to execute anyone.349 From the point 

of view of human rights advocates, the right to life is the primary right and the basis of all 

others.350 Wrongful conviction is also another important critique. Every criminal justice system 

makes mistakes, and some of those mistakes end up in executions which cannot be reversed or 

corrected. 351  Several posthumous exonerations in different nations have only served to 

highlight problems concerning the fallibility of the criminal justice process.352 Lastly, the 

discriminatory use of capital punishment is also an important problem as different social and 

economic variables along with race and ethnicity have been linked to the likelihood of being 

sentenced to death.353 Many condemned inmates typically spend a large amount of time before 

execution in the state of great uncertainty.354 Such a condition is often referred to as the "death 

row syndrome" and acknowledged by a number of courts as a kind of psychological torture 

which contradicts human dignity. 355  Public opinion on capital punishment differs widely 

between states. Public attitude towards capital punishment in Nigeria is rather contradictory as 

high rates of insecurity, terrorism, robberies, kidnappings, and violent crime result in increased 

public support for the death penalty.356 On the other hand, greater emphasis on human rights 

standards and judicial reforms creates discussion about the future of capital punishment in the 

legal system of Nigeria. Thus, the debate around capital punishment reveals a conflict between 

punishment and human rights, retribution and rehabilitation, public safety and 

constitutionalism. 

4.5. Lessons For Nigeria and Recommendations From Comparative Jurisdictions 

 
349 William A Schabas, The Abolition of the Death Penalty in International Law (3rd edn, CUP 2002) 7. 
350 Universal Declaration of Human Rights 1948, art 3. 
351 Samuel Gross and Michael Shaffer, ‘Exonerations in the United States’ (2012) 22 Journal of Criminal Law 

and Criminology 523. 
352 Ibid. 
353 Hood and Hoyle (n 322) 367. 
354 Pratt v Attorney-General for Jamaica [1994] 2 AC 1 (PC). 
355 Soering v United Kingdom (1989) 11 EHRR 439. 
356 Yemi Akinseye-George, Criminal Justice, Human Rights and the Death Penalty in Nigeria (NIALS Press 

2019) 74. 



66 

 

The comparative study on capital punishment in select African states and abolitionist 

jurisdictions has shown some important legal and constitutional trends that have relevance to 

current debates on the topic in Nigeria. Even though the specific conditions in terms of history, 

politics, and society vary in different jurisdictions, there are some common themes that have 

emerged out of their experience. It is important to note these themes as they will be relevant to 

Nigeria as it tries to reconcile the requirements of criminal justice, national security, 

constitutionalism, and human rights. The most important lesson to be learned from the 

comparative study is that there has been an increasing international acceptance of the notion of 

sanctity of life and the value of human dignity as central constitutional values. For example, 

states like South Africa, Germany, France, and Canada have abolished capital punishment 

because it was deemed to be inconsistent with the inherent dignity of the human being.357 The 

second lesson that can be learned from these countries relates to the role of constitutional 

adjudication in reforming criminal justice systems. Cases such as S v Makwanyane358 in South 

Africa, Attorney General v Susan Kigula and 417 Others359 in Uganda, and Francis Karioko 

Muruatetu & Another v Republic360 in Kenya are all illustrations of how courts of various states 

can significantly influence death penalty jurisprudence through constitutional interpretation.  

The Nigerian courts could examine the issues regarding whether the application of mandatory 

death sentences for crimes like armed robbery and murder conforms to the principles of 

individualized sentencing and due process under the Constitution.361 One more lesson learned 

from comparative analysis includes the tendency towards life imprisonment. All countries 

which abolished the death penalty have introduced life imprisonment or long-term 

imprisonment.362 Such alternatives allow offenders to be punished while avoiding irreparable 
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effects of execution. Most importantly, these countries did not witness any collapse of criminal 

justice systems after abolition but retained accountability through imprisonment, enhanced 

policing, and judicial reforms.363 With respect to Nigeria, this implies that criminal justice 

effectiveness must not be judged in terms of access to capital punishment alone. Rather, greater 

focus ought to be paid to effective investigation of offenses, efficient prosecution, avoidance 

of delay in criminal proceedings, and correction facilities. 364  This lesson is applicable to 

Nigeria's attempts to tackle the problems of terrorism, insurgency, banditry, and other forms 

of criminal violence. Nigeria is a state party to a number of international human rights treaties 

that promote the protection of human life and dignity.365 These instruments do not currently 

oblige Nigeria to abandon the death penalty but they call for a progressive restriction on the 

use of death penalty. Therefore, Nigeria’s retention of the death penalty is increasingly making 

Nigeria an outlier in international human rights trends.366 
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CHAPTER FIVE 

SUMMARY OF FINDINGS, RECOMMENDATIONS AND CONCLUSIONS. 

5.1 Summary of Findings 

This study focused on the Nigeria's death penalty's legitimacy from a comparative legal 

standpoint. The study examined Nigeria's constitutional framework pertaining to the death 

penalty, pertinent court rulings, legislative legislation, and comparable trends in a few 

jurisdictions that have either abolished or kept the death sentence. According to the analysis, 

Nigeria's death punishment is still constitutionally permissible. The Federal Republic of 

Nigeria 1999 (as amended) Constitution's Section 33(1)367 clearly acknowledges that a court 

sentence for a criminal offense may result in the deprivation of life. As a result, Nigerian courts 

have continuously maintained that the death penalty is constitutional, especially in situations 

involving murder, armed robbery, and other crimes covered by military law.368 The study also 

showed that the death sentence still sparks important legal, ethical, and human rights 

discussions notwithstanding its constitutional validity. The death penalty's detractors contend 

that it violates both the fundamental right to life and the changing international human rights 

norms, which increasingly support abolition.369 However, proponents contend that the death 

sentence represents social desires for justice and revenge and acts as a deterrence against 

significant crimes. 

 A growing number of states have either constitutionally or legally abolished the death sentence, 

according to the comparative analysis. The study shows that death penalty is constitutional as 
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it is given as a legal punishment and it is handed down by a court of competent jurisdiction as 

provided for by the Nigerian constitution. The statutory basis of the death penalty is enforced 

through different statutes like the criminal code and the penal code amongst others although 

there are some exceptions for death penalty where pregnant women,370 a person under 18,371 

and those granted prerogative of mercy.372 Due to concerns about human dignity, the potential 

for erroneous convictions, and modern human rights concepts, nations like South Africa, the 

United Kingdom, and Canada have abolished the death penalty. Specifically, the ruling in S v. 

Makwanyane373 by the South African Constitutional Court developed a constitutional doctrine 

that puts the rights to life and human dignity ahead of punitive state interests. The study also 

discovered that a number of retentionist states, such as the US and several Asian nations, 

maintain the death penalty while putting procedural safeguards in place to reduce arbitrariness 

and injustices. That is to say, even if the views of abolitionists appear to be gaining ground, 

there are still some contradictions in the global legal framework. The continuous use of the 

death penalty in Nigeria is in contradiction with emerging international human rights standards, 

which is another major finding of the research. While Nigeria has ratified some of the 

international human rights conventions which protect the right to life, the death penalty is not 

explicitly forbidden by these conventions. However, states are increasingly being advised by 

international organizations to consider moratoriums and abolition.374  

  

This study identified the crimes that attract death penalty in Nigeria, crimes like murder, armed 

robbery, treason, culpable homicide, amongst others. Also, practical problems have been 

identified with the implementation of death penalty sentence in Nigeria like delay in executions, 

lack of proper representation for the impoverished, the possibility of judicial errors, and 
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psychological impact of detention for execution. Issues related to fairness, due process, and 

criminal justice administration were raised in relation to these problems. In conclusion, 

findings revealed that although Nigeria’s constitution allows death penalty, there is increasing 

need to reconsider its continued use from comparative, international human rights and 

constitutional perspectives. 

5.2 Recommendations 

Based on the findings of this study, the following recommendations are proposed: Legislative 

and constitutional evaluation is needed in order to know whether the provision of death penalty 

is still required in Nigeria's criminal justice system, the National Assembly should start a 

thorough examination of the laws that specify it. International human rights norms, modern 

constitutional concepts, and actual data on deterrence should all be taken into account in such 

a review. Adoption of an Execution Moratorium A formal moratorium on executions should 

be adopted by the federal government while abolition is being considered. This strategy will 

bring Nigeria into line with new international norms while providing a chance to investigate 

the efficacy and ramifications of the death penalty in more detail. 375  Stronger procedural 

protections ought to be put in place where the death penalty is still in place. This ought to 

include improved procedures for handling erroneous convictions, mandated appellate review, 

higher standards of proof, and assured access to capable legal counsel.The government should 

implement more comprehensive changes to enhance the criminal justice system's effectiveness 

and integrity. To avoid long-term incarceration on death row and to guarantee adherence to the 

constitutional requirements of a fair trial, delays in capital case trials and appeals should be 

minimized. 

For capital crimes, lawmakers ought to think about substituting life in prison or other harsh 

penalties for the death penalty. While avoiding the irreparable effects of unjust executions, 

such options would protect public safety. Nigeria should keep interacting with international 
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human rights organizations and think about enacting legislation that protects the right to life in 

accordance with international best practices.376 International law currently allows the death 

penalty in some situations, but the global effort to abolish it deserves careful study. Public 

discourse on the death penalty should be encouraged by government agencies, civil society 

organizations, and legal academics. Increased public participation would support well-

informed policymaking and enable a fair evaluation of the practical, ethical, and legal 

ramifications of the death penalty. 

5.3 Conclusion 

This study used a comparative legal framework to investigate whether the death sentence is 

constitutional in Nigeria. According to this research, the 33(1) section of the Federal Republic 

of Nigeria 1999 (amended) Constitution still provides for the death penalty, and Nigerian 

courts have been maintaining this punishment. Thus, the criminal justice system in Nigeria still 

maintains the death penalty. It is true that this research revealed that constitutional validity 

does not always concern more the general issues of the effectiveness, attractiveness, and justice 

of the death penalty. In light of the factors such as human dignity, the sanctity of life, the 

possibility of judicial error, and evolving human rights norms, comparative experiences 

indicate an increased preference for abolition.  

From the comparative perspective, it becomes clear that society’s values affect the 

interpretation of the constitution which is a dynamic process. Many countries have concluded 

that it is possible to achieve the aims of criminal law with milder penalties despite the fact that 

some countries resort to the death penalty. These trends become important for considering the 

role of the death penalty in Nigeria's judicial system. Finally, the discussion on the death 

sentence in Nigeria raises not only legal but also public policy, justice, morality, and human 

rights questions. The fact that the death penalty is allowed by the Constitution does not exclude 

the need for reconsideration of the death penalty since it is a very relevant issue taking into 
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account the tendency towards the abolition of this type of punishment in the world and 

difficulties of implementation. 
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