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The theory of Separation of Powers is the general idea in the workings of democracy, whereby there is a need for the separation of powers in order to avoid concentration of power in one organ of the government. According to the 1999 Constitution of the Federal Republic of Nigeria, the arms of government in Nigeria include the Legislature, Executive and Judiciary. However, because of the numerous Executive Orders issued in Nigeria, controversies on the legality of such orders as well as their relationship with Separation of Powers have emerged. This research attempts to examine the legality of Executive Orders from the Doctrine of Separation of Powers as provided by the 1999 Constitution of the Federal Republic of Nigeria. Key findings reveal that many Executive Orders have extended beyond constitutional limits, although they do fulfill valid policy implementation and administrative efficiency purposes when anchored in constitutional or statutory authority. Various examples of Judicial pushback against executive encroachment on legislative appropriation powers and federalism were depicted using landmark case laws, in the course of this research. The study further finds that the absence of a comprehensive regulatory framework exacerbates conflicts between the Executive and other arms of government, undermining the Checks and Balances and the Rule of Law, and it concludes that Executive Orders, albeit useful tools of governance, must remain subordinate to the constitution and cannot arrogate core Legislative or Judicial functions. It provides recommendations to enable the effective use of these orders and to also forestall its use beyond the constitutional limits of executive powers. These reforms are critical to the preservation of Nigeria’s constitutional democracy, the promotion of Federalism and the prevention of Executive dominance, while ensuring governmental efficiency.
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[bookmark: _Toc232945968][bookmark: _Toc233015932]CHAPTER ONE
[bookmark: _Toc232945969][bookmark: _Toc233015933]INTRODUCTION
1.1. [bookmark: _Toc232945970][bookmark: _Toc233015934] Background to the Study
Modern constitutional governance is largely built upon the doctrine of separation of powers, a principle designed to prevent the concentration of governmental authority within a single institution, as outlined by Baron de Montesquieu in “The Spirit of the Laws” in 1748.[footnoteRef:1] In a bid to prevent and curtail the existence of tyranny and ensure accountability, the idea underlying the division of governmental powers between the legislature, executive and judiciary is governed by the concept of separation of powers. Nigeria adopted the concept arising from the concept of power separation was adopted by Nigeria by virtue of the 1999 Constitution (as amended), which succinctly categorised these powers into 3, vis- with the powers of the legislature (National Assembly and the States Houses of Assembly) outlined in section 4, the powers of the executive (the President and the Governors of the states) outlined in section 5, and the powers of the judiciary, outlined in section 6.[footnoteRef:2] [1:  IU Ononye, UD Oguekwe and AU Oguekwe, 'Independence of the Judiciary: The Nigerian Experience' (2020) 10 Journal of Public and Private Law (UNIZIK) <https://ezenwaohaetorc.org/journals/index.php/UNIZIKJPPL/article/view/1057> accessed 26 June 2026.]  [2:  Constitution of the Federal Republic of Nigeria 1999 (as amended); JA Adeyeye, ‘Executive Orders in Nigeria and United States of America: Constitutionality and Comparative Analysis’ [2023] (3) Cavendish University Law Journal (11) <https://www.cavendish.ac.ug/wp-content/uploads/2023/11/EXECUTIVE-ORDERS-IN-NIGERIA-AND-UNITED-STATES-OF-AMERICA-CONSTITUTIONALITY-AND-COMPARATIVE-ANALYSIS.pdf> accessed 5 January 2026.] 

‘Executive orders’ as a concept, on the other hand, is largely predicated upon the influence of colonial and post-independence epoch. Its origin has a long line of connection to the era of colonialism when administrative directives were utilised by the British governors who made policies that were to govern the discharge of their duties without being scrutinised or answerable to any legislative consultation.[footnoteRef:3] The use of executive orders has been a key tool for the implementation of the constitutional mandate of the executive. The 1999 Constitution does not expressly define or permit the use of executive orders; however, they are implied in the authority granted in Section 5(1)(a)-(b)[footnoteRef:4], which asserts that "the President/Governor has the power to execute and maintain this Constitution and all other laws made by the legislature." Executive orders are official orders given to the executive branches of the government by the President/Governor, which are used in the implementation of the government’s policies and processes. These orders when given are recognised as having official authority as long as they are in tandem with the Constitution or legislative enactments, although they may become controversial in relation to the legislative and judicial branches of the government.[footnoteRef:5] The military regime which was a continuum of the post-independence era especially the period of successive juntas that lasted from 1966-1999 paved way for the creation of orders that were called decrees and further paved way for a profound transformation of these orders as this was a key approach adopted by the military in the consolidation of their powers, owing to the fact that the constitution had been suspended and as such, there was no legislative body at such a time that could put a check on their activities.[footnoteRef:6] [3:  JA Adeyeye, ‘Executive Orders in Nigeria and United States of America: Constitutionality and Comparative Analysis’ [2023] (3) Cavendish University Law Journal (1-27) <https://www.cavendish.ac.ug/wp-content/uploads/2023/11/EXECUTIVE-ORDERS-IN-NIGERIA-AND-UNITED-STATES-OF-AMERICA-CONSTITUTIONALITY-AND-COMPARATIVE-ANALYSIS.pdf> accessed 6 January 2026.]  [4:  CFRN 1999 (as amended)]  [5:  EO Okebukola and AA Kana, ‘Executive Orders in Nigeria as Valid Legislative Instruments and Administrative Tools’ [2012] Nasarawa University Journal of International and Legal Studies (12–15).]  [6:  Legal Africa, Muhammadu Buhari (1942-2025): A Complex Defender of Nigeria’s Constitutional Order (14 July 2025) <https://legalafrica.org/muhammadu-buhari-1942-2025-a-complex-defender-of-nigerias-constitutional-order/> accessed 6 January 2026.] 

From historical antecedents, it can be deduced that executive orders were not a prominent feature in Nigeria’s civilian-cum-democratic rule and this was due to the fact that they are more of authoritarian orders that are associated with military decrees wherein these khaki-laden body of persons make the law as well as enforce the law, i.e. they entrench in themselves legislative as well as executive powers/functions.[footnoteRef:7] [7:  OO Osadola and PO Ojo, ‘Use of Executive Orders in Nigeria by the Executive Branch of Government in Time of Emergency’ [2020] Britain International of Humanities and Social Sciences (BioHS) (Journal 669-678) <https://biarjournal.com/index.php/biohs/article/download/317/346> accessed 6 January 2026.] 

The first important contemporary Executive Order in Nigeria was signed by President Shehu Shagari in 1983. This order involved the repatriation of over a million undocumented West African immigrants, mostly Ghanaians, during an economic crisis. This is seen as the beginning of the democratic series of Executive Orders. Military rule in Nigeria began in 1983 and lasted until 1999. These orders can be referred to as executive legislation. The Executive Orders experienced a resurgence in 1999 when democracy was introduced. Many executive orders have been signed by Presidents Olusegun Obasanjo, Umaru Yar'Adua, Goodluck Jonathan, Muhammadu Buhari, and Bola Tinubu on different issues. These orders include Financial Autonomy for State Legislature and Judiciary (Executive Order 10, 2020), Local Content (Executive Order 5, 2018), Anti-Corruption Asset Preservation (Executive Order 6, 2018), and Ease of Doing Business (Executive Order 1, 2017), among others.[footnoteRef:8] The Nigerian presidential system, created in line with the United States’ system, was adopted in 1999 upon the passing into law of the Constitution of the Federal Republic of Nigeria 1999 (as amended),[footnoteRef:9] and in line with that came the adoption of executive orders which are used as administrative mechanisms by the president in the implementation of policies especially from the economic, security and public administration domains. This is done mostly to propagate immediate response to affairs which require immediate attention of the government and not to usurp the powers of the legislative arm.[footnoteRef:10] [8:  Constitution of the Federal Republic of Nigeria 1999 (as amended); Joel Adelusi Adeyeye, ‘Executive Orders in Nigeria and United States of America: Constitutionality and Comparative Analysis’ [2023] (3) Cavendish University Law Journal (16) <https://www.cavendish.ac.ug/wp-content/uploads/2023/11/EXECUTIVE-ORDERS-IN-NIGERIA-AND-UNITED-STATES-OF-AMERICA-CONSTITUTIONALITY-AND-COMPARATIVE-ANALYSIS.pdf> accessed 17 March 2026.]  [9:  CFRN 1999 (as amended).]  [10:  JA Adeyeye, ‘Executive Orders in Nigeria and United States of America: Constitutionality and Comparative Analysis’ [2023] (3) Cavendish University Law Journal (1-27) <https://www.cavendish.ac.ug/wp-content/uploads/2023/11/EXECUTIVE-ORDERS-IN-NIGERIA-AND-UNITED-STATES-OF-AMERICA-CONSTITUTIONALITY-AND-COMPARATIVE-ANALYSIS.pdf> accessed 6 January 2026.] 

Though several presidents made executive orders on various matters but research has shown that they have been employed more often by the President Muhammadu Buhari led government which lasted from 2015-2023 as well as the President Bola Ahmed Tinubu’s led regime which is the incumbent president of Nigeria. In the current Fourth Republic, the executive arm of government has made attempts to remedy the lapses of the law and this has in turn, prompted rapid creation and use of these orders as the years go by. These orders have proven themselves over and over to be a test of the theory of checks and balances.
This essay therefore examines the legality of Executive Orders vis-a-vis the doctrine of separation of powers under the 1999 Constitution (as amended).
1.2. [bookmark: _Toc232945971][bookmark: _Toc233015935] Statement of the Problem
Notwithstanding the provisions of sections 4, 5 and 6 of the 1999 Constitution[footnoteRef:11] which clearly outline areas of authority, the increased use of executive orders has been a subject of controversy. The main point of this controversy is centred upon whether executive orders issued by the President or Governors are legally valid without legislative backing, as well as the extent to which they can encroach into areas allocated to the judiciary or the National Assembly. In order to understand this, there are two positions which contradict each other and while one category supports the concept of the applicability of Executive Orders, the other opposes it. [11:  CFRN 1999 (as amended).] 

For those who oppose the use of Executive Orders, they contend that some of these Executive Orders overstep the authority granted to the legislature in section 4 of the Constitution by, in effect, introducing new laws or altering existing ones. One such law is the Executive Order 10 of 2020, wherein the Accountant General of the Federation was ordered to withdraw funds from the States’ Allocation and pay it directly to the Judiciaries and Legislatures of the State. This was the Supreme Court’s reason for the decision, in the case of Attorney General of Abia State & 35 Ors v Attorney General of the Federation,[footnoteRef:12] where it established that the Order was ultra vires, void, unconstitutional, and illegal as the alteration of the procedure for the allocation of funds were beyond the powers of the President, as set out in sections 81, 120, and 121 of the Constitution, as part of the powers provided for in section 5.[footnoteRef:13] [12:  (2022) LCN/4988 (SC).]  [13:  CFRN 1999 (as amended); Collins Okeke citing the article from Olisa Agbakoba Legal, Judiciary Funding in Nigeria: Analysis of the Supreme Court Decision in Attorney General, Abia State & 35 Ors v Attorney General Of The Federation SC/CV/655/2020 (Mondaq) <https://www.mondaq.com/nigeria/trials-amp-appeals-amp-compensation/1193114/judiciary-funding-in-nigeria-analysis-of-the-supreme-court-decision-in-attorney-general-abia-state-35-ors-vs-attorney-general-of-the-federation-sccv6552020> accessed 18 March 2026.] 

Conversely, the ruling in support of Executive Order 6 of 2018, made by the Federal High Court (an order for the preservation of suspicious assets connected with corruption and other relevant offences), made it very clear that Executive Orders were just mere instruments for the execution of laws and regulations that are currently in effect. However, in relation to Executive Order 6, due process and checks and balances were still not fully observed. However, the lack of regulations in relation to Executive Orders made the aforementioned problem even worse, which could easily lead to overreach, inconsistent federalism, and lack of checks and balances.
This creates a vacuum that threatens the consolidation of Nigeria's democracy, the rule of law, and more so creates a sense of uncertainty. The uncontrolled use of Executive Order has the potential of tilting the constitutional scales towards executive supremacy which tends to harm the foundations of Separation of powers.[footnoteRef:14] [14:  EO Okebukola and AA Kana, Executive Orders in Nigeria as Valid Legislative Instruments and Administrative Tools (ResearchGate 2012) <https://www.researchgate.net/publication/377851577_EXECUTIVE_ORDERS_IN_NIGERIA_AS_VALID_LEGISLATIVE_INSTRUMENTS_AND_ADMINISTRATIVE_TOOLS> accessed 19 March 2026.] 

1.3. [bookmark: _Toc232945972][bookmark: _Toc233015936] Research Questions
The focal point of this study is guided by the following questions:
1. What is the Constitutional basis for the issuance of Executive Orders in Nigeria?
2. How have the Nigerian courts interpreted the Executive Orders in relation to the doctrine of separation of powers?
3. What limitations are placed by the Constitution on the exercise of executive powers by way of Executive Orders?
4. What Judicial and Legislative reforms are necessary to achieve a balance between the Executive Orders and the doctrine of federalism and separation of powers as enshrined in the 1999 Constitution?
1.4. [bookmark: _Toc232945973][bookmark: _Toc233015937] Aim and Objectives of the Study
The aim of this study is to evaluate the legality of Executive Orders in regard to the doctrine of separation of powers as provided in the 1999 Constitution of the Federal Republic of Nigeria (as amended). The specific objectives of this study are to:
i. determine the constitutional and legal basis for the issuance of Executive Orders in Nigeria.
ii. assess the judicial perspective on Executive Orders in landmark cases.
iii. determine the constitutional limit, if any, to the exercise of executive powers using executive orders.
iv. advance recommendations for legislative and/or constitutional reforms that will ensure Executive Orders are in conformity with the Constitution while promoting executive efficiency.
1.5. [bookmark: _Toc232945974][bookmark: _Toc233015938] Scope and Limitations of the Study
The scope of the research is limited to Executive Orders issued by the President and State Governors under the 1999 Constitution as amended. The research is mainly on the Fourth Republic (1999-2026). The research makes comparative references to the United States where necessary and where it is instructive for a better understanding of Nigeria’s adapted model.
The limitation of the research is that it is purely a doctrinal piece of research, as there is no involvement of any data collection. It is much limited in the sense that this area of constitutional jurisprudence is dynamic in nature, as new judgments can be formed once the work is finished. It is also limited in the sense of time and resource constraints, as the researcher may not be in a position to extensively analyse all the Executive Orders issued since 1999, but substantial justice would definitely be done to the work.
1.6. [bookmark: _Toc232945975][bookmark: _Toc233015939] Research Methodology
The research purely adopts a doctrinal basis. The primary sources include the 1999 Constitution of the Federal Republic of Nigeria (as amended), as well as published executive orders and decisions from the Supreme Court and other lower courts. Secondary sources include journal articles, Nigerian constitutional law textbooks, and reliable internet sources. Where necessary, the research will be qualitatively, and comparably analysed. The Uniform Format and Citation Guide published by the Nigerian Association of Law Teachers (NALT) are strictly adhered to.
1.7. [bookmark: _Toc232945976][bookmark: _Toc233015940] Literature Review
The concept of separation of powers and the use of Executive Orders under the 1999 Constitution (as amended) have received significant academic interest, especially in the context of executive overreach, judicial review, and democratic governance with regards to Nigeria’s Fourth Republic. Available literature can be broadly categorized into general works on the concept of separation of powers, works on presidential powers, and works on Executive Orders.
On the basis of the principle governing the doctrine of separation of powers, it has been posited by various scholars that it is derived from the provisions of sections 4, 5 and 6 of the Constitution but in a limited way hinging upon the foundation of checks and balances.[footnoteRef:15] Nwauzi, in his article, opined that this principle guards against arbitrary excesses by keeping each arm within its own track, but with recent developments like Executive Orders, this balance is being threatened.[footnoteRef:16] Similarly, Adegbite opines that this doctrine of separation of powers is a "complicated" practice under Nigeria's constitutional democracy, where there exists side by side, “fusion” and “separation” in order to further the course of efficiency in administration, with an underlying tendency for the executive to dominate the other arms.[footnoteRef:17] Nnajiofor, in his article, among other authors, observes that this absolute separation of powers is not supported by the Constitution, especially when considering that these arms are greatly interwoven and interdepend on each other in various ways, such as the requirement for executive assent for bills, among other factors that may tip the balance in favour of the executive.[footnoteRef:18] [15:  CFRN 1999 (as amended).]  [16:  LO Nwauzi, ‘The Doctrine of Separation of Powers under the Nigerian Constitution’ [2022] (8) (2) PEOPLE: International Journal of Social Sciences (113-127) <https://grdspublishing.org/index.php/people/article/download/2073/2014/3336> accessed 1 April 2026.]  [17:  OB Adegbite, OO Oduniyi, and JA Farinde, ‘Separation of Powers Under the 1999 Nigerian Constitution: The Core Legal Dilemmas’ [2019] (3) (2) Sriwijaya Law Review (235-252) <https://journal.fh.unsri.ac.id/index.php/sriwijayalawreview/article/view/281> accessed 1 April 2026.]  [18:  Osita Nnajiofor and Damaris Nnajiofor, ‘The Reality and Practice of Separation of Powers in Nigeria’ [2025] (9) (2) African Journal of Law and Human Rights (AJLHR).] 

With particular reference to Executive Orders, Okebukola & Kana, in their article, offer what is arguably one of the earliest in-depth discussions on Executive Orders; therein they opined that these orders perform a dual function as both “valid legislative instruments when they are delegated or implied,” as well as “administrative tools utilised in the execution of policies”. They argue that the separation of powers in Nigeria is akin to “sharing,” rather than division, which enables executive actions based on Section 5 of the Constitution,[footnoteRef:19] without violating legislative exclusivity.[footnoteRef:20] This is consistent with Osadola’s position, who draws an analogy using the historical antecedent of Executive Orders while suggesting their legitimacy as emergency/administrative tools, albeit circumscribed by the constitution.[footnoteRef:21] [19:  CFRN 1999 (as amended).]  [20:  E O Okebukola and A A Kana, ‘Executive Orders in Nigeria as Valid Legislative Instruments and Administrative Tools’ [2012] Nasarawa University Journal of International and Legal Studies.]  [21:  O O Osadola and P O Ojo, ‘Use of Executive Orders in Nigeria by the Executive Branch of Government in Time of Emergency’ [2020] Britain International of Humanities and Social Sciences (BioHS) (Journal 669-678) <http://biarjournal.com/index.php/biohs/article/download/317/346> accessed 2 April 2026.] 

A more analytical purview may be seen in the literature that pertains to any potential excesses. On one hand, Amadi holds that “the issuance of an executive order without constitutional or statutory authority amounts to a misuse of the president's powers.”[footnoteRef:22] This opinion is rooted in several American judicial precedents such as the decision of Youngstown Sheet & Tube Co. v. Sawyer[footnoteRef:23] in which he advocates for a narrow construction under Section 5 of the Constitution.[footnoteRef:24] In another precedent that is similar in nature, Omoarebu and Lawal-Gambari considered the decision of the Supreme Court in the case of Attorney General of Abia State & 35 Ors v Attorney General of the Federation[footnoteRef:25] wherein Executive Order 10 of 2020 was found unconstitutional upon the basis of its intrusion into the state powers, thereby abrogating the principle of separation of powers.[footnoteRef:26] [22:  Sam Amadi, ‘Executive Orders and Presidential Power in Nigeria: Intersections with Rule of Law and Separation of Powers’ (NILDs Repository 2019) <https://ir.nilds.gov.ng/bitstream/handle/123456789/407/EXECUTIVE%20ORDERS%20AND%20PRESIDENTIAL%20POWER%20IN.pdf?isAllowed=y&sequence=1> accessed 7 April 2026.]  [23:  342 US 579 (1952); a ruling of the Supreme Court invalidating the decision of the president to confiscate private property, in a matter pertaining to the national security powers of a president over the confiscation of private property.]  [24:  CFRN 1999 (as amended).]  [25:  (2022) LCN/4988 (SC).]  [26:  N S Omoarebu and B S Lawal-Gambari, ‘The Implication of Executive Orders on Separation of Powers: A Review of the Judgment in AG ABIA STATE & ORS v AGF (2022) LCN/4988(SC)’ [2024] (5) (2) The Obafemi Awolowo University Law Journal  <https://oaulj.oauife.edu.ng/index.php/oaulj/article/download/21/20/38>  accessed 7 April 2026.] 

The gaps in this area of discourse are filled by conducting research on the legal validity of Executive Orders vis-a-vis the doctrine of separation of powers, with emphasis on the judicial viewpoints in important decisions, constitutionality in line with the provisions of the constitution, and proposed regulations, in par with Nigeria as an evolving democracy.
















[bookmark: _Toc232945977][bookmark: _Toc233015941]CHAPTER TWO
[bookmark: _Toc232945978][bookmark: _Toc233015942]CONCEPTUAL AND THEORETICAL FRAMEWORK
2.1. [bookmark: _Toc232945979][bookmark: _Toc233015943] Conceptual Framework
In this part, we will extensively analyse the ideas that are critical in this study. The key ideas in consideration include Separation of Powers, the concept enveloping Executive Orders and Federalism in Nigeria, the history of Executive Orders in Nigeria, constitutional theory of Separation of Power, and Executive Orders. This is vital and crucial to determination of the legality of Executive Orders based on the principle of separation of powers in the Constitution of the Federal Republic of Nigeria 1999 (as amended).
2.1.1. [bookmark: _Toc232945980][bookmark: _Toc233015944]Meaning of Separation of Powers
The theory of separation of powers can be described as the distribution of governmental powers into three separate branches, vis - the executive, the judicial, and the legislative, so as to avoid a monopolisation of power and hence ensure freedom and guard against despotism. Baron de Montesquieu made this idea fashionable in his book “The Spirit of the Laws” (1748).[footnoteRef:27] It was stated in this work, that liberty can only be maintained if the three aspects of government are performed by separate groups of people, for the concentration of all the powers in a single entity would forestall the liberty of persons. [27:  Baron de Montesquieu, ‘De l’Esprit des Lois’ (1748).] 

In Nigeria, this concept is not only theoretical but also incorporated into the Constitution of Nigeria. Part II of Chapter 1 of the Constitution[footnoteRef:28] outlines the distribution of power between the three branches of government. The primary objective of such distribution being to guarantee that constitutional powers amongst the diverse arms of government are maintained, and that they are able to monitor each other. In line with the information provided by the academic scholars, the doctrine serves an important purpose for protecting the nation from any form of arbitrariness. It is stated by these scholars that the separation of powers guarantees that “the legislature makes laws, the executive enforces them, and the judiciary interprets these laws.”[footnoteRef:29] And by so doing, this would prevent the abuse of power. Nonetheless, it must be noted that complete separation is both unrealistic and undesirable. The reason being that in modern constitutions, including those of Nigeria, the system of overlap and interdependence of functions, known as the doctrine of “checks and balances,” is applied. This is apparent in cases like the involvement of the executive in law-making processes of law-making by way of assent, and the judiciary’s scrutiny of legislation and executive actions.[footnoteRef:30] [28:  Constitution of the Federal Republic of Nigeria 1999 (as amended).]  [29:  LO Nwauzi, ‘The Doctrine of Separation of Powers under the Nigerian Constitution’ [2022] International Journal of Social Sciences (8) (2) (113-127). <https://doi.org/10.20319/pijss.2022.82.113127> accessed 12 April 2026.]  [30:  O Onyediran and others, New Approach Government (Lagos: Longman Plc, 2005).] 

The courts in Nigeria, through its precedents, have equally made rulings on the principle of separation of powers. One of such ruling can be seen in the case of Inakoju v Adeleke,[footnoteRef:31] where the importance of this principle in constitutional order was highlighted, per Musdapher JSC wherein he stated thus: “The principle of separation of powers under the Constitution is meant to guarantee good governance and development and to prevent abuse of power. A writer, Montesquieu once said, 'political liberty is to be found only when there is no abuse of power. But constant experience shows every man invested with powers is liable to abuse it, and carry his authority as far as it will go.”[footnoteRef:32] [31:  [2007] 4 NWLR (Pt. 1025) 427 SC.]  [32:  Ibid.] 

In consideration of the arguments put forward in the foregoing, it can be gleaned that the concept of separation of powers in Nigeria can be regarded as a structured system of distributing power, which takes into account specific factors that would propagate the proper distribution of governmental powers among the various arms of government.
2.1.2. [bookmark: _Toc232945981][bookmark: _Toc233015945]Meaning of Executive Orders
Executive Orders are official orders made in writing by a president (or the governor of a state) as part of his official duties. These orders can be used to give instructions on how the machinery of government is supposed to function. An executive order does not create any rights or obligations outside those that are already provided for.[footnoteRef:33] [33:  OO Osadola and PO Ojo, ‘Use of Executive Orders in Nigeria by the Executive Branch of Government in Time of Emergency’ [2020] Britain International of Humanities and Social Sciences (BioHS) (Journal 669-678) <http://biarjournal.com/index.php/biohs/article/download/317/346> accessed 21 April 2026.] 

The Constitution of the Federal Republic of Nigeria[footnoteRef:34] does not contain any specific definition or provisions for executive orders. Nevertheless, executive orders are indirectly recognized through the powers vested in the President in sections 5(1)(a)-(b).[footnoteRef:35] This includes the duty to “execute and enforce” both the Constitution and all laws made by the legislature. Provided that they are founded on the law, they wield the same authority as subsidiary or delegated legislation, yet, they cause controversy when they are perceived to create, alter, or interfere with laws or judicial processes.[footnoteRef:36] [34:  CFRN 1999 (as amended).]  [35:  Ibid.]  [36:  NS Omoarebu and BS Lawal-Gambari, ‘The Implication of Executive Orders on Separation of Powers: A Review of the Judgment in AG ABIA STATE & ORS v AG Federation (2022) LCN/4988(SC)’ [2024] (5) (2) The Obafemi Awolowo University Law Journal <https://oaulj.oauife.edu.ng/index.php/oaulj/article/download/21/20/38> accessed 21 April 2026.] 

In essence, executive orders may be defined as instruments of administrative convenience available to the executive arm of government, for the purpose of implementing existing laws, directing agencies of government and supplementing areas where there exists a lapse in applicable laws. The emergence of Executive Orders in Nigeria, especially under some recent governments, has led to a rising concern regarding the tendency by the executive to legislate. According to various legal scholars, executive orders have been viewed as “laws trying to regulate the actions of the government and citizens,” and this has been gradually eroding the boundary between the executive and legislative functions.[footnoteRef:37] [37:  Linus O Nwauzi, ‘The Doctrine of Separation of Powers under the Nigerian Constitution’ [2022] International Journal of Social Sciences (8) (2) (113-127). <https://doi.org/10.20319/pijss.2022.82.113127> accessed 21 April 2026.] 

2.1.3. [bookmark: _Toc232945982][bookmark: _Toc233015946]Historical Evolution of the Doctrine of Separation of Powers and Executive Orders in Nigeria
The theory of separation of powers dates back to antiquity but has undergone considerable development in Nigeria. In Nigeria, this theory is interwoven with the constitutional and political development of the nation and it cuts across the pre-colonial, colonial, military and post-independence eras. We would take a look at these eras to understand their individual contributions to the development of this doctrine. 
Under the pre-colonial era, the traditional governance systems which existed in pre-colonial Nigeria were not characterised by the separation of powers. The political powers were held by the traditional leaders, including Obas, Emirs, and Chiefs, even though some governance systems were decentralised, and decisions were made collectively, especially those of the Igbo community.[footnoteRef:38] [38:  BO Nwabueze, Presidentialism in Commonwealth Africa (C Hurst & Co. 1974).] 

Over time, upon the establishment of the British colonial government in Nigeria, Nigeria was brought under a system of government modelled after the British governmental system. Nevertheless, the principle of separation of powers was never adopted by the colonial goverment. This is because all the three arms of government, vis- the legislative, executive, and judicial arms were centralized under the authority of the Governor who acted on behalf of the Queen of England. The whole aim of all this was to foster administrative efficiency and had nothing to do with constitutionalism.[footnoteRef:39] Gradually, there came the introduction of representative systems which emanated in a procedural manner by virtue of the 1922 Constitution of Clifford, the 1946 Constitution of Richard, the 1951 Constitution of Macpherson, and the 1954 Constitution of Lyttleton.[footnoteRef:40] It is therefore pertinent to note that, despite the advent of these Constitutions, they were still lacking in the adoption of separation of powers as applicable in modern Constitutional law. [39:  AO Obilade, The Nigerian Legal System (Sweet & Maxwell 1979).]  [40:  Nigeria234, The constitution of Nigeria: A Comprehensive Analysis of its History, Structure, and Enduring Challenges <https://nigeria234.com/the-constitution-of-nigeria-a-comprehensive-analysis-of-its-history-structure-and-enduring-challenges/#:~:text=The%20initial%20constitutions%20of%20Nigeria,British%20Order%2Din%2DCouncil> accessed 21 April 2026.] 

Furthermore, with the attainment of independence in 1960 and the introduction of the Republican Constitution in 1963, Nigeria adopted a constitutional arrangement that incorporated a bit of separation of powers in its governance system. The Constitution provided for specific organs of government, namely- the Legislature (Parliament), Executive (Prime Minister/President), and Judiciary. Nevertheless, the fact that the British style of governance involved a fused form of powers between the executive and legislature, resulted in the unclear separation of powers due to the fact that the executive consisted of individuals from the legislature.[footnoteRef:41] [41:  BO Nwabueze, Constitutional Law of the Nigerian Republic (Butterworths 1964).] 

As the years went by, several coups were led by different military personnel who took over government forcefully. The first military coup which was led in 1966 represented a complete break away from constitutional rule and saw the breakdown of the system of separation of powers in Nigeria. In the era of military governance in Nigeria, both the legislature and executive functions were centralized within the military council, whereas the judiciary was subordinate to military decrees. Military regimes relied heavily on decrees and edicts that were supreme over the constitution and could not be subjected to judicial review. Centralization of power was common during this era, as well as the weakening of constitutionalism in terms of checks and balances. The military era left its indelible mark on the constitutional tradition of Nigeria, specifically in the establishment of an effective executive which still operates in the present fourth republic that started on 29 May 1999.[footnoteRef:42] [42:  AO Obilade, The Nigerian Legal System (Sweet & Maxwell 1979).] 

In the year 1999 the Nigeria saw a return to democratic rule and with it, a shift from the prior Parliamentary system to a Presidential system of government. Therein, powers were clearly separated amongst the three arms of government; vis- legislative, executive and judiciary, in line with the provisions of the Constitution.[footnoteRef:43] More so, the Supreme court in a celebrated case, on the issue of separation of powers held that each arm of government is independent and separate within its area of competence and by virtue of this case, the apex court re-emphasised the doctrine of separation of powers.[footnoteRef:44] [43:  CFRN 1999 (as amended), s 4, 5, 6.]  [44:  Attorney-General, Abia State v Attorney-General, Federation [2002] 6 NWLR (Pt. 763) 264.] 

The basis of legal authority for executive orders within Nigeria lies in section 5 of the Constitution,[footnoteRef:45] “which grants the President the power to enforce and uphold the Constitution and all other laws passed by the National Assembly.” Nonetheless, the Nigerian Constitution does not contain any explicit provisions for “executive orders” as a separate legal provision, it is rather a tool which has been utilised by heads of government as a means of governance over the years.[footnoteRef:46] [45:  CFRN 1999 (as amended).]  [46:  Carol Arinze-Umobi and Anthony Okwudili Anazor, ‘Executive Order and other Presidential Written Directives in Nigeria: An Appraisal’ [2025] African Journal of Law and Human Rights (AJLHR) (9) (2) <https://journals.ezenwaohaetorc.org/index.php/AJLHR/article/download/3420/3550> accessed 24 April 2026.] 

2.1.4. [bookmark: _Toc232945983][bookmark: _Toc233015947]Constitutional Foundation for the Separation of Powers in Nigeria
In Nigeria, the doctrine of separation of powers gets its validity from the 1999 Constitution of the Federal Republic of Nigeria.[footnoteRef:47] This is the constitution that spells out the roles of each organ of government with regard to separation of powers. It outlines how the powers are to be distributed between the Legislature, the Executive, and the Judiciary, as well as the boundaries beyond which they cannot exceed. [47:  CFRN 1999 (as amended).] 

The legislative powers, according to section 4 of the Constitution,[footnoteRef:48] are vested in the National Assembly of the federation and in the Houses of Assembly at the state levels; particularly: section 4(1)[footnoteRef:49] provides “for the legislative powers of the Federation which are vested in the National Assembly;” section 4(2)[footnoteRef:50] which provides that “the National Assembly can make laws for the peace, order, and good governance of the Federation;” and section 4(7)[footnoteRef:51] which “grants the same powers to the Houses of Assembly of States.” [48:  Ibid.]  [49:  Ibid.]  [50:  Ibid.]  [51:  Ibid.] 

The inference drawn from this section is that making of laws is an exclusive prerogative of the legislature in which the executive cannot make any law except as provided for in the Constitution.[footnoteRef:52] This has been reiterated by the courts consistently. Notably, the case of Attorney-General, Abia State v Attorney-General, Federation,[footnoteRef:53] portrays the position of the law, wherein the apex court held that the National Assembly should exercise its authority only within the bounds of its constitutional jurisdiction and no other arm of government could encroach on the legislative powers of the National Assembly. Nevertheless, the legislative power does not come without limitations. The legislature is bound by constitutional restrictions and can be subjected to judicial scrutiny. [52:  CFRN 1999 (as amended), s 4.]  [53:  [2002] 6 NWLR (Pt. 763) 264.] 

Pursuant to Constitution, section 5(1)(a),[footnoteRef:54] the executive powers of the Federation are placed in the hands of the President, who can then exercise them directly or indirectly through the Vice-President, Ministers, or other holders of public offices. The executive power covers the execution and enforcement of the Constitution and the laws enacted by the National Assembly. This forms the legal basis from which the legality of executive orders draws its strength. Executive orders can be viewed as directions issued by the President in executing legislation and policies. However, upon a careful analysis of section 5(1),[footnoteRef:55] it indicates a major drawback; that is that the executive authority shall act “in accordance with the provisions of the Constitution and with the laws made by the National Assembly.” [54:  CFRN 1999 (as amended).]  [55:  Ibid.] 

The above provision is significant because it means that the executive authority cannot make new laws separately from the law-making process, supersede any existing laws, or operate contrary to constitutional provisions. In the case of Attorney-General of Bendel State v Attorney-General of the Federation,[footnoteRef:56] the Supreme Court reiterated this restriction by stating that the exercise of executive powers should not transcend the limits of the constitution and should not infringe on legislative powers. [56:  (1981) 10 SC 1.] 

Although section 5 of the Constitution[footnoteRef:57] sets out the legal basis for executive powers, it also delineates strict limits to these powers. [57:  CFRN 1999 (as amended).] 

Section 6 of the Constitution sets out the powers of the Judiciary,[footnoteRef:58] which provides for the courts, namely, the Supreme Court, the Court of Appeal, among others.[footnoteRef:59] Judicial powers cover all cases between parties and also between government and citizens in order to decide on their civil rights and liabilities. One of the main roles of the judiciary in the doctrine of separation of powers includes the right of judicial review whereby the judiciary interprets the Constitution and the legality of actions carried out by the other two branches of government. [58:  Ibid.]  [59:  CFRN 1999 (as amended), s 6(5).] 

In the case of Lakanmi v. Attorney-General (Western State),[footnoteRef:60] the Supreme Court emphasised the jurisdiction of the court to review acts of government which contravene the Constitution. Though the decision was handed down during the military regime, it forms a cornerstone for the supremacy of the Constitution. [60:  (1971) 1 UILR 201.] 

Similarly, the Supreme Court again reiterated this principle in the case of Attorney-General of the Federation v Attorney-General of Abia State & Ors,[footnoteRef:61] holding that the acts of the executive including executive orders, were capable of judicial review, especially when they contravened the Constitution, especially in respect to federalism and separation of powers. [61:  (2022) LLJR-SC.] 

From the foregoing we can deduce that, though sections 4, 5, and 6[footnoteRef:62] clearly portrays the doctrine of separation of powers, there are provisions in the Constitution for the introduction of systems of checks and balances to curb excesses in any arm of the government. These are evident in the following ways:  [62:  CFRN 1999 (as amended).] 

1. The Presidential assent to legislation is the tool through which the executive check on the legislature.[footnoteRef:63] [63:  CFRN 1999 (as amended), s 58(3) & (4).] 

2. The Legislative oversight and powers of impeachment are tools utilised by the Legislature to check on the executive.[footnoteRef:64] [64:  CFRN 1999 (as amended), ss 88-89 & 143.] 

3. The Judicial review of legislation and executive actions is the tool utilised by the Judiciary to put a check on the other arms of government.[footnoteRef:65] [65:  CFRN 1999 (as amended), s 6(6)(b).] 

The foregoing makes it clear that Nigeria does not operate under absolute separation of powers, but an inter-dependent governance framework.
According to constitutional scholars, the system that Nigeria operates can be called “a modified separation of powers,” since there is a need for interaction between the arms of government in order to achieve good governance but within Constitutional limits.[footnoteRef:66] [66:  BO Nwabueze, The Presidential Constitution of Nigeria (C Hurst & Co 1982) 39-45.] 

2.1.5. [bookmark: _Toc232945984][bookmark: _Toc233015948]The Concept of Executive Orders
Executive orders are crucial to current Constitutional debate, especially in climes operating the presidential system such as the Nigerian government. Although executive orders were previously understood as orders given by the executive, closer scrutiny will demonstrate that executive orders are intricate legal tools existing between the executive and legislative realms.
Executive Orders can be defined as “formal written commands” from the President in the exercise of his executive powers, with the objective of either regulating the government's activities, enforcing statutory law, or pursuing public policy goals.
The legality of Executive Orders in Nigeria is found in section 5 of the Constitution. The Constitution gives the President the powers to govern Nigeria. Yet, unlike some other nations, there is no express provision in the Nigerian Constitution defining the application of Executive Orders.
Executive Orders in Nigeria have been classified as administrative legislation, specifically those orders that rely on some enabling statutes for their validity.[footnoteRef:67] These executive orders bear similarity with other types of instruments like regulations, directives, or orders under delegated powers. However, it is essential to note that the power of executive orders is determined by their consistency with the law. They are not to be placed at par with the laws properly so-called, because they do not have legislative powers similar to those of the legislature. [67:  AO Obilade, The Nigerian Legal System (Sweet & Maxwell 1979).] 

Executive orders can be categorised into the following kinds, for the purpose of analysis:
(i) Administrative Executive Orders: these orders are issued to regulate the affairs of government departments or ministries. Private rights are generally not affected by these orders.
(ii) Implementational Executive Orders: these orders are issued to support implementation of existing laws such as directives regarding procurement or anti-corruption laws.
(iii) Policy Executive Orders: these orders have a wider reach than the other orders, often used to declare policies. Though they are capable of impacting public behavior, yet they should always have some backing of law or constitution.
(iv) Quasi-Legislative Executive Orders: the orders here are generally most problematic since they try to regulate behavior in the same way that laws do, even in areas not explicitly covered by the latter, thereby seeming somewhat overreaching.
It is especially from this last category of executive orders that most constitutional questions and contentions are raised regarding the separation of powers doctrine.
Notable Executive Orders in Nigerian Practice include:
1. Expulsion Order of 1983 which was issued by the then President Shehu Shagari, ordering all illegal immigrants, particularly Ghanaians, to leave Nigeria within 30 days.
2. Executive Order 1 of 2017 which was issued by Acting President Prof. Yemi Osinbajo, for Promoting Transparency and Efficiency in the Business Environment as a medium to foster transparency in economic affairs.[footnoteRef:68] [68:  Federal Ministry of Justice, Executive Order (Executive Orders 001 – 008) <http://justice.gov.ng/presidential-executive-order-no-1/> accessed 19 June 2026; Oluwapelumi Odunayo Osadola and Phebe Oluwatoni Ojo, ‘Use of Executive Orders in Nigeria by the Executive Branch of Government in Time of Emergency’ (2020) 2(3) Britain International of Humanities and Social Sciences (BioHS) Journal 669–678 <https://doi.org/10.33258/biohs.v2i3.317> accessed 25 June 2026.] 

3. Executive Order 2 of 2017 which was also issued by Acting President Prof. Yemi Osinbajo, for the Submission, by all Statutory and non-Statutory Agencies, including Incorporated Companies wholly owned by the Federal Government of Nigeria, of Annual Budgetary Estimates.[footnoteRef:69] [69:  Ibid.] 

4. Executive Order 5 of 2018 which was issued by late President Muhammadu Buhari for the Promotion of Nigerian Content in Public Procurement.
5. Executive Order 6 of 2018 which was created for the preservation of Corruption-related assets.
6. Executive Order 10 of 2018 which was created by late President Muhammadu Buhari to implement the State legislature’s and Judiciary’s financial autonomy.[footnoteRef:70] [70:  Federal Ministry of Information and National Orientation, ‘President Buhari Signs Executive Order on Financial Autonomy of State Legislature, Judiciary’ (Federal Ministry of Information and National Orientation, 22 May 2020) <https://fmino.gov.ng/president-buhari-signs-executive-order-on-financial-autonomy-of-state-legislature-judiciary/> accessed 4 May 2026.] 

7. The Finance Act (Effective Date Variation) Order of 2023 which was issued by the incumbent President Bola Ahmed Tinubu, was made to postpone the effective date of the Finance Act that was earlier assented to by late President Buhari from 1 May to 1 September 2023.[footnoteRef:71] [71:  Public and Private Development Centre (PPDC), ‘President Tinubu’s Executive Orders Target Harmonisation of Taxes’ (PLAC Legist, 12 July 2023) <https://placng.org/Legist/president-tinubus-executive-orders-target-harmonisation-of-taxes/> accessed 19 June 2026.] 

8. The Customs, Excise Tariff (Variation) Amendment Order of 2023 was also issued by President Bola Ahmed Tinubu as a medium to postpone the date this form of tax was to take effect from 27 March to 1 August 2023.[footnoteRef:72] [72:  Ibid.] 

9. Executive Order 9 of 2026 (Safeguarding Federation Oil and Gas Revenues) is the most recent order of the incumbent President, which was issued in February 2026 to ensure that royalty and profit oil revenues go directly to the Federation Account, restricting the retention and deductions by the Nigerian National Petroleum Company Limited (NNPCL).[footnoteRef:73] [73:  Federal Ministry of Finance, ‘President Tinubu Issues Executive Order to Safeguard Federation Oil and Gas Revenues and Enhance Regulatory Clarity’ <https://finance.gov.ng/president-tinubu-issues-executive-order-to-safeguard-federation-oil-and-gas-revenues-and-enhance-regulatory-clarity/> accessed 19 June 2026.] 

Despite the creation of these Executive Orders to address pressing concerns, it does not in any way make them devoid of controversies which have necessitated contentions from interested persons and bodies. Some of these contentions resulted in the nullification of certain Executive Orders by courts of competent jurisdiction.
2.1.6. [bookmark: _Toc232945985][bookmark: _Toc233015949]The Concept of Federalism
The federal structure of Nigeria is an essential element of constitutionalism, determining the allocation of authority among the central (Federal) government and its units (State Government). The system forms the basis of how the separation of power doctrine applies to the various tiers of government. In a more simplified format, Federalism can be described as a political organization whereby there is a distribution of power between the central government and the regional or state governments based on their spheres of activity.[footnoteRef:74] [74:  KC Wheare, Federal Government (4th edn, Oxford University Press 1964).] 

Federalism has been defined by some scholars to be a situation where “there are two governments both deriving their powers from the same constitution and not from one another.”[footnoteRef:75] In this respect, there is no government that is subordinate to another government at any level of governance under the constitution. In Nigeria, there is in operation a peculiar system of Federalism which comprises of the Federal Government, the 36 (thirty-six) states of the federation and the Federal Capital Territory, and these are all grounded within the Constitution.[footnoteRef:76] [75:  BO Nwabueze, Federalism in Nigeria under the Presidential Constitution (Sweet & Maxwell 1983).]  [76:  CFRN 1999 (as amended), s 2.] 

In addition to this, the Constitution provides for a definite allocation of legislative powers by making provisions for the Exclusive Legislative List (jurisdiction of the federal government),[footnoteRef:77] Concurrent Legislative List (jurisdiction of both the federal and state government),[footnoteRef:78] and Residual Matters (jurisdiction of state governments). [77:  CFRN 1999 (as amended), Second schedule, Part I.]  [78:  CFRN 1999 (as amended), Second schedule, Part II.] 

In the case of Attorney-General, Abia State v Attorney-General, Federation,[footnoteRef:79] the Supreme Court held that the Constitution of Nigeria is based on the doctrine of separation of powers which necessitates that each level of government acts within its constitutional powers. [79:  [2002] 6 NWLR (Pt. 763) 264.] 

The Nigerian Federalism comprises of various features which constitute its application and they are as follows:
1. Supremacy of the Constitution: the Constitution is the foremost law of the land and it makes all persons and bodies subsidiary to it. This provision is very important that it was captured within the Constitution to the extent that any law or persons who act contrary to its provisions is deemed null and void to the extent of its inconsistency.[footnoteRef:80] [80:  CFRN 1999 (as amended), s 1(1),(2)&(3).] 

2. Division of Powers: the legislative, judicial and executive powers, are allocated not only among the three government organs but also between the Federal and State governments.[footnoteRef:81] [81:  CFRN 1999 (as amended), ss 4, 5, 6, 2(1)&(2).] 

3. Autonomy of the States: the State governments have the right to direct and control the affairs of persons and matters within their jurisdiction through their own constitutions without unnecessary intervention from the central government.[footnoteRef:82] [82:  CFRN 1999 (as amended), ss 176-195, Second schedule, Part II.] 

4. Fiscal Federalism: Financial dealings between the federal and state governments are controlled through the Constitution, thus being a frequent point of contention.[footnoteRef:83] [83:  CFRN 1999 (as amended), ss 162-164.] 

5. Judicial Adjudication: the judiciary’s primary purpose is the settlement of controversies that may arise between the federal and state governments, as well as among other persons and this falls under their role in accordance with the Constitution.[footnoteRef:84] [84:  CFRN 1999 (as amended), s 6.] 

Federalism in Nigeria, despite being entrenched in the constitution, is fraught with various difficulties. Some of which includes the excessive concentration of powers in the hands of the federal government; the dependence of States on federal revenues; the incessant disputes between the federal and state governments; the constant creation and interruption of Executive orders in the affairs of states.
Nigeria’s federalism system can be termed a “quasi-federalism” on the basis that there are exertion of considerable control by the federal government over the states, as opined by various scholars.[footnoteRef:85] Herein, imbalance is often reflected in the issuance of executive orders for policy goals. [85:  E Sagay, Nigerian Federalism and the Constitution (Spectrum Books 2008).] 

For one to understand the constitutional limitations of executive orders in Nigeria, the principle of federalism is very important. Although the use of executive orders is a legitimate form of governance in itself, this process is limited to some extent by the federal nature of the country. Basically, Executive Orders should be confined to federal competence. They should not affect state autonomy and should conform to the constitutionally entrenched division of power. Failure to comply with the above means that such executive orders are likely to be nullified by courts. Therefore, federalism acts as the Constitutional protection for executive power, especially in executive orders.
2.2. [bookmark: _Toc232945986][bookmark: _Toc233015950] Theoretical Framework
This study’s theoretical focus is centered upon the interplay between the applicability of Executive Orders and separation of powers, vis-à-vis organs of government, rule of law, constitutionalism and checks and balances.
2.2.1. [bookmark: _Toc232945987][bookmark: _Toc233015951]Organs of the Government
The organs or arms of government are the basic building blocks on which the idea of the separation of powers stands. In every democratic country, the powers of government are vested in three major organs, namely the Executive, the Judiciary, and the Legislature. Each organ plays a distinct role in carrying out activities that help in the governance of the state.
In Nigeria, the separation of powers in the system of government is provided for in sections 4, 5 and 6 of the Constitution,[footnoteRef:86] which deal with legislative, executive, and judicial powers respectively. [86:  CFRN 1999 (as amended).] 

The Legislature is the law-making arm of the government. At the federal level, legislative powers are exercised through the National Assembly which comprises of a bicameral legislature of the Senate and the House of Representatives.[footnoteRef:87] The main role of the legislature is to make laws for the order, peace, and good government of the Federation. Besides law-making, the legislature performs oversight functions on the executive and possesses investigative powers in matters relating to governmental actions in terms of sections 88 and 89 of the Constitution.[footnoteRef:88]  [87:  CFRN 1999 (as amended), s 4(1)-(2).]  [88:  CFRN 1999 (as amended).] 

The importance of the legislature in constitutional democracy is because of its position as the representative of the will of the people. It follows that an encroachment on legislative powers by the executive arm of government engenders constitutional consequences. Thus, in the case of Inakoju v Adeleke,[footnoteRef:89] the apex court stressed the need for each arm of the government to act strictly in accordance with its constitutional jurisdiction and not usurp legislative functions through devices like executive orders. [89:  [2007] 4 NWLR (Pt 1025) 423.] 

The Executive arm of Government implements and enforce the law. At the national level, section 5 of the Constitution bestows the powers of the executive on the President.[footnoteRef:90] Executive power includes, among other things, the powers of executing laws, policy-making, and administration of the affairs of government. Other functions of the executive also include: policy-making, administration of government establishments, and the enforcement of law and order. It is in this context that executive orders emanate as executive power tools. [90:  CFRN 1999 (as amended).] 

Nevertheless, executive power is not unlimited. The Constitution specifically provides that the powers of the executive are to be exercised within the constitutional framework and laws made by the National Assembly.[footnoteRef:91] This is important in determining the legality of executive orders. When executive orders exceed their limit of implementing laws and start creating laws, they become unconstitutional by assuming legislative roles.  [91:  CFRN 1999 (as amended), s 5(1)(a).] 

In the case of Attorney-General of Bendel State v Attorney-General of the Federation,[footnoteRef:92] a case bordering on the issue of revenue allocation. It was held that executive power must be exercised within the confines of the Constitution and cannot overrule legislative power. [92:  (1981) 1 All NLR 85.] 

The judicial arm of government concerned itself with the interpretation of laws and settling of disputes. The judicial function, in line with section 6 of the Constitution, is entrusted to the courts.[footnoteRef:93] Another very important function of the judiciary in a democratic state is the role of judicial review. Through this medium, the court determines whether actions taken by the executive and legislature are in accordance with the constitution. [93:  CFRN 1999 (as amended), s 6(1)-(6).] 

Judicial review becomes very important when there is an executive order. The reason being that the question of how far the executive order is consistent with the law must always be determined by the judiciary. In the case of Lakanmi & Anor v Attorney-General (West) & Ors,[footnoteRef:94] the Supreme Court declared itself empowered to interpret actions of the government and ensure that they are done within constitutional confines. Similarly, the role of judicial review was again emphasised by the Supreme Court in the case of Attorney-General of the Federation v Attorney-General of Abia State & Ors.[footnoteRef:95] [94:  [1970] NSCC 143.]  [95:  (2022) LLJR-SC.] 

The whole basis of this interplay between these organs of government serves as a check to guarantee that no single arm overshadows the other arms, but instead there exists a maintenance of equilibrium amongst the diverse organs.
2.2.2. [bookmark: _Toc232945988][bookmark: _Toc233015952]The Rule of Law
The Classical theories on the rule of law are associated with Albert Venn Dicey (1835-1922), whose fundamental theories on this subject were expounded in his book ‘Introduction to the Study of the Law of the Constitution’,[footnoteRef:96] and include three main elements, vis- Supremacy of law which posits that no one can be punished for an act which is not contrary to the existing law; Equality before the law which provides that the law sees everyone as the same before the it; and Dominance of Legal Spirit which states that constitution is the outcome of Judicial decisions regarding individual rights. [96:  AV Dicey, Introduction to the Study of the Law of the Constitution (10th edn, Macmillan 1959).] 

Although this definition has been formulated within the context of the British Constitution, it has also been widely recognized by modern constitutional democracies such as Nigeria. The Rule of Law in Nigeria is legally established in the Constitution, which is the primary source of legal authority for the rule of law in Nigeria. Notably, section 1(1) of the Constitution[footnoteRef:97] emphasises the supremacy of the Constitution, and section 1(3) states that: “where any other law is inconsistent with the provisions of this Constitution, this Constitution shall prevail, and that other law shall, to the extent of the inconsistency, be void.”[footnoteRef:98] [97:  CFRN 1999 (as amended).]  [98:  Ibid.] 

Besides, Section 6(6)(b)[footnoteRef:99] gives the powers of the judiciary to the court who decides on issues concerning civil rights and liabilities. This is also evident in a plethora of cases where the Supreme Court has emphasised the paramount nature of the Rule of law in the administration of government. [99:    Ibid.] 

In the case of Governor of Lagos State v Ojukwu,[footnoteRef:100] the Supreme Court denounced executive lawlessness and stressed that the government should operate within the framework of the law. The case was concluded by the court maintaining that the rule of law supersedes the State and all actions of the State must be carried out within its confines. [100:    [1986] 1 NWLR (Pt 18) 621.] 

2.2.3. [bookmark: _Toc232945989][bookmark: _Toc233015953]Constitutionalism
Constitutionalism is one of the foundation principles of democracy that mandates the exercise of state powers in conformity with and as restrained by the Constitution. Constitutionalism does not simply mean the presence of a constitution but includes elements of restraint and fidelity to constitutional principles.
Professor Nwabueze, a prominent Nigerian scholar had opined in one of his published works that the notion of constitutionalism involves “the supremacy of the Constitution, and the activities of all governmental agencies being made subject to constitutional control.”[footnoteRef:101] Therefore, constitutionalism is not only concerned with the organisation of government but also with its activities. This principle includes concepts such as limitation of the powers of the government, adherence to the rule of law, protection of fundamental rights, accountability and transparency, and checks and balance mechanism. [101:  BO Nwabueze, Constitutionalism in the Emergent States (C Hurst & Co 1973).] 

Constitutionalism in Nigeria is provided for in the Constitution of the Federal Republic of Nigeria, 1999.[footnoteRef:102] According to section 1(1),[footnoteRef:103] it is to the effect that “this Constitution is supreme and shall not be invalidated by any other law.” Also, according to section 1(3),[footnoteRef:104] “Any law, including customary law, inconsistent with the provisions of this Constitution shall, to the extent of the inconsistency, be void.” In essence, this is the proof of the supremacy of the constitution above any other legislation and activity of the state organs. Chapter IV of the Nigerian constitution ensures fundamental rights, thereby indicating the constitutionalist ideology in relation to the principle of limited government, with particular relation to the protection of these rights. The principle of separation of powers is a principle of constitutionalism itself and this is so on the basis that, under this theory, no state organ has absolute authority. [102:  CFRN 1999 (as amended).]  [103:  Ibid.]  [104:  Ibid.] 

The role of the Judicial arm of government is not to be downplayed in the maintenance of constitutionalism because it ensures that all acts of the government comply with the requirements of the constitution. There are a plethora of cases that portray the intervention of the judiciary in the support of this principle of constitutionalism. Some which will be briefly seen hereunder.
In the case of Attorney General of the Federation v Abubakar,[footnoteRef:105] the Supreme Court reiterated that the constitution is supreme and that all agencies must conduct themselves according to the provisions of the constitution. It thereupon, prohibited the attempt of the president to unilaterally remove his vice president due to change of party. [105:  (SC 31/2007) [2007] NGSC 9.] 

Similarly, in the case of Governor of Lagos State v Ojukwu,[footnoteRef:106] the Supreme Court lambasted the executive for acting contrary to the law, despite it being a military government. The apex court insisted that the provisions of the constitution must be strictly obeyed, and that there should be no room for arbitrariness. This case further gave light to the judicial role in the safeguarding of constitutionalism. [106:  [1986] 1 NWLR (Pt 18) 621.] 

Having stated all as posited above, there exists various difficulties in the application of constitutionalism in Nigeria despite it being constitutionally grounded. The dominance by the executive, especially during policy implementation is a key challenging factor to this principle of constitutionalism. Also, the ineffective institution-based controls, especially legislative control, failure to consider constitutional limits while aiming for political ends, and the inconsistency associated with the implementation of judgments made by the judiciary are all notable challenges to constitutionalism. Another trend which has increased concerns about constitutionalism in Nigeria is the rapid increase in the application of executive orders which is more or less a clear disregard of the legislative process, by the executive arm.
2.2.4. [bookmark: _Toc232945990][bookmark: _Toc233015954]Checks and Balances
Worthy of note is that, the system of checks and balances is an important part that needs to be included when discussing the doctrine of separation of powers. While checks and balances split governmental functions into various parts according to the different branches of government, separation of powers ensures that each branch has to be controlled and limited while exercising its functions. It means that the system of checks and balances is a special mechanism used for ensuring democracy. Bearing in mind the peculiar nature of the Nigerian legal system, it is to be noted that the system of checks and balances operates in the form of a safeguard for the harmonising of powers among the Executive, Legislature, and Judiciary.
Checks and balances may be described as the principle under which each organ of the state has the capability of checking the functions of the others while performing their functions in order to prevent abuse. The theory is based on the principle that “power, if left to itself, is liable to abuse.”[footnoteRef:107] Therefore, not only should the powers of the organs be distributed among them, but also, they should be able to check each other’s performance. Checks and balances , as opposed to the separation of powers, recognise that there are likely impossibilities associated with complete insulation among organs of state power. [107:  MJC Vile, Constitutionalism and the Separation of Powers (2nd edn, Liberty Fund 1998).] 

The supreme law of the land which is the Constitution of Nigeria, makes provisions for the application of checks and balances by the various arms of government on each other. Some of these mechanisms for carrying out these checks and balances include:
1. For the Legislature, they exercise their powers over the Process of Lawmaking through which Executive Orders derive their powers; therefore, it is true that the legislature exercises sovereignty over the way things happen in such cases.[footnoteRef:108] Also they exercise the power of Legislative Oversight, as provided for in sections 88 and 89 of the Constitution; which is to the effect that the National Assembly has been given powers to inquire about matters affecting the executive and its institutions.[footnoteRef:109] They also exercise control over Finance; such that  none of the government funds can be used without the approval of the legislature and this places a serious limitation of the executive powers with regards to public funds.[footnoteRef:110] Furthermore, they also possess the power of Approval over certain cases; wherein some executive appointments and decisions have to be approved by the Senate, like matters of war between Nigeria and another country.[footnoteRef:111] Finally, they exercise Impeachment Powers; as provided under sections 143 and 188 of the Constitution which enable the removal of Presidents and Governors respectively, for misconduct.[footnoteRef:112] [108:  CFRN 1999 (as amended), s 4.]  [109:  CFRN 1999 (as amended), s 88 & 89.]  [110:  CFRN 1999 (as amended), s 80 – 84.]  [111:  CFRN 1999 (as amended), s 5(4).]  [112:  CFRN 1999 (as amended), s 143 & 188.] 

2. For the Executive, firstly, they are able to put a check on the activities of the Legislature through Presidential assent; as provided for in the Constitution, section 58, bills passed by the National Assembly must have the President’s assent before they become operational.[footnoteRef:113] More so, through this provision, the President is able to veto bills deemed unconstitutional and against public policy. Secondly, the Authority to Implement is also granted to the President and because the executive implements legislative acts, it wields practical authority on legislative success. This is incidental to the powers granted under section 58 of the Constitution.[footnoteRef:114] Finally, the President has the ability to Summon the National Assembly or Address it as provided under section 67 of the Constitution; wherein the President can address the National Assembly concerning issues of national significance and thus affect legislative policy.[footnoteRef:115] [113:  CFRN 1999 (as amended), s 58.]  [114:  Ibid.]  [115:  CFRN 1999 (as amended), s 67.] 

In all these, note that the authority does not grant the executive, powers to legislate outside constitutional confines via executive orders.
3. The Judiciary is not left out of this application of checks and balances. Aa a matter of fact they are the ultimate custodians of the law and the very hope for the adherence to Constitutionality. The powers of the Courts, under Section 6(6)(b) of the Constitution, empowers it to decide whether certain legislative or executive acts are legal and constitutional.[footnoteRef:116] Indeed, judicial review is arguably the most important means of checks and balances where executive orders are concerned. Judicial review has been utilised as early as the United States’ case of Marbury v Madison,[footnoteRef:117] wherein the Supreme Court founded the principle of judicial review, and has been highly influential in constitutional democracies all over the world, even in Nigeria. [116:  CFRN 1999 (as amended), s 6(6)(b).]  [117:  5 US (1 Cranch) 137 (1803).] 

The Nigerian judiciary has used its power to curtail executive malpractice on a number of occasions as evident in a plethora of cases. In the case of Governor of Lagos State v Ojukwu,[footnoteRef:118] for example, the Supreme Court rebuked the executive for acting contrary to judicial powers, and reemphasised the place of pride given to the Rule of Law.[footnoteRef:119] Also, the Supreme Court, in Attorney-General of the Federation v Attorney-General of Abia State & Ors,[footnoteRef:120] declared certain parts of Executive Order No. 10 unconstitutional because of violations of principles of federalism and separation of powers as enshrined in the Constitution. [118:  [1986] 1 NWLR (Pt 18) 621.]  [119:  Terhemen Andzenge, Legal Issues in the Contextual Diffusion of Independent Regulatory Agencies in Nigeria (PhD thesis, University of Cape Town 2015) <https://open.uct.ac.za/server/api/core/bitstreams/89bfb89a-ae2a-447e-9c49-620e62e01567/content> accessed 26 June 2026.]  [120:  (2022) LLJR-SC.] 

The doctrine of checks and balances is especially important in assessing the legality of executive orders in Nigeria. Though executive orders are made through the executive power under the direction of the President, they are not above legal scrutiny. Constitutional democracy would not have any place of pride without the doctrine of checks and balances, since it converts the separation of powers concept from being a theory to a working accountability mechanism, which is evident in the instrumentality of the various government arms while maintaining this. Checks and balances guarantee that executive powers will not be converted to executive supremacy; the powers of legislation will not be weakened; and constitutional boundaries will be enforced through judicial means, while executive orders are utilised. Consequently, the legality of executive orders in Nigeria does not only hinge on powers conferred in section 5 alone,[footnoteRef:121] but on the efficacy of the constitutional mechanism in curbing any form of abuse. In this way, a very good mechanism for ensuring good governance and upholding constitutional supremacy is the doctrine of checks and balances. [121:  CFRN 1999 (as amended), s 5.] 


[bookmark: _Toc232945991][bookmark: _Toc233015955]CHAPTER THREE
[bookmark: _Toc232945992][bookmark: _Toc233015956]LEGAL BASIS AND PRACTICE OF EXECUTIVE ORDERS IN NIGERIA
3.1. [bookmark: _Toc232945993][bookmark: _Toc233015957] Constitutional Powers of the Executive under the 1999 Constitution to Issue Executive Orders
The issuance of executive orders in Nigeria stems mainly from the powers contained in the Constitution of the Federal Republic of Nigeria, 1999. While the concept "Executive Orders" may not be directly stated within the provisions of the Constitution, the powers of making Executive Orders stem mostly from the powers bestowed on the President under section 5 of the Constitution.[footnoteRef:122] [122:  Constitution of the Federal Republic of Nigeria 1999 (as amended).] 

The Constitution, section 5(1)(a) states that: “Subject to the provisions of this Constitution, the executive powers of the Federation- shall be vested in the President and may, subject as aforesaid and to the provisions of any law made by the National Assembly, be exercised by him either directly or through the Vice-President and Ministers of the Government of the Federation or officers in the public service of the Federation.”[footnoteRef:123] A similar provision to this exists in section 5(2)(a) “which provides for the powers of the State Governor to exercise similar powers within the state.”[footnoteRef:124] [123:  Ibid.]  [124:  CFRN 1999 (as amended).] 

This is the major constitutional basis of executive power in Nigeria. The executive powers as contained in these sections cover the enforcement and implementation of the Constitution; enforcement of the laws passed by the National Assembly or State Houses of Assembly, respectively; implementation of the policies of the government; and the management of the affairs of the Federation or state, respectively.
It is from the perspective outlined above that are generated the executive orders used to guide government activities. Nevertheless, section 5[footnoteRef:125] cannot be considered an unlimited grant of power since, according to the provision, “executive powers shall be exercisable subject to the provisions of this Constitution and to the provisions of any law made by the National Assembly or States House of Assembly.”[footnoteRef:126] This provision is very important, because it places limits on executive powers. [125:  CFRN 1999 (as amended).]  [126:  Ibid; the powers exercisable are not unlimited, they are confined to those set out within the Constitution or as provided by the laws made by the Legislative arm.] 

Executive orders are usually linked with the theory of delegated legislation. Delegated legislation is legislation made by any person who is not part of the legislature through the power conferred upon that person through the statutes.[footnoteRef:127] Whenever a National Assembly Act gives the President or any Minister power to formulate regulations or directives for the execution of the said Act, the executive orders formulated under this power will take effect legally. But in contrast to National Assembly Acts, executive orders cannot serve as primary legislation; amend the Constitution; and contravene legislation made by the Parliament. Therefore, the status of executive orders is subservient to that of both the Constitution and legislation of the National Assembly. [127:  A.O. Obilade, The Nigerian Legal System (Sweet & Maxwell 1979) 110–115.] 

3.2. [bookmark: _Toc232945994][bookmark: _Toc233015958] Purpose of Executive Orders
Executive Orders are very crucial means of executive governance in contemporary constitutional democracy. They are mainly issued by the Nigerian President to ensure law enforcement, administrative management, and development of government policies. Executive orders in Nigeria are not clearly defined by the Constitution of the Federal Republic of Nigeria 1999, but they have become very essential for exercising executive power. Nevertheless, the role of executive orders must always be evaluated in light of the constitutional doctrine of separation of powers, federalism, constitutionalism, and Rule of Law. The validity of executive orders does not lie in their convenience but in their constitutional objectives. In line with this, we will take a look at some basic purpose of utilising executive orders, as follows:
i. Administrative Coordination and Efficiency: a major function of executive orders is to improve administrative coordination in the executive branch. Today in modern administrations, there exist various ministries and departments that need to be coordinated in their functions. Executive orders facilitate the issuance of instructions to public agencies; development of an administrative process; streamlining of government processes; and uniform implementation of policy. The absence of such mechanisms makes administration less efficient and causes a lack of coordination. It has been observed by scholars that executive orders are absolutely necessary in the presidential system of governance, since they allow the executive to deal with administrative and policy problems quickly without resorting to legislative procedures.[footnoteRef:128] [128:  B.O. Nwabueze, The Presidential Constitution of Nigeria (C Hurst & Co 1982) 58–64.] 

ii. Implementation and Enforcement of Laws: this is another major reason why executive orders are often issued, in that they help to implement and enforce laws passed by the legislature. According to section 5(1)(a) of the constitution,[footnoteRef:129] the President is tasked with executing and upholding the Constitution and the laws passed by the National Assembly. As such, executive orders act as administrative tools through which the executive branch implements government policies as well as complies with statutory requirements. For example, Executive Order No. 5 of 2018 was issued to ensure that local content is promoted in public procurements and science, engineering, and technology projects in Nigeria. This executive order aimed at enforcing laws on public procurement and local content in an effort to compel Ministries, Departments and Agencies (MDAs) to award contracts to Nigerian firms.[footnoteRef:130] In light of the above explanation, it is clear that executive orders are tools used to implement legislative policies. [129:  CFRN 1999 (as amended).]  [130:  Federal Government of Nigeria, Executive Order No 5 of 2018.] 

iii. Addressing Legislative and Administrative Shortcomings: there are instances where executive orders are signed in order to fill any legislative shortcomings where there are no adequate laws or where legislation is pending. Considering that governance is a fluid process, there will often come moments that will require an executive response to pressing matters before a full legislative procedure has taken place. Thus, an executive order may be a temporary form of filling in administrative necessities in times of government need. However, this function becomes constitutionally problematic due to the fact that the executive cannot constitutionally rely on executive orders as a permanent replacement for legislative acts.[footnoteRef:131] In cases where an executive order tries to create legal requirements that have no statute, it may violate Section 4 of the Constitution, which confers legislative power to the National Assembly.[footnoteRef:132] [131:  This is established upon the principle of law that provides for the separation of powers, to the extent that no single arm of government would possess absolute powers or control over the affairs of a state. The powers are properly separated into the diverse arms of government.]  [132:  CFRN 1999 (as amended), s 4.] 

iv. Promotion of goals geared towards Public Policy and Generation of Revenue: Executive orders can also be used by the executive to promote certain policy goals as well as foster advancement in the generated revenues of the state. For instance, in many cases, the executive uses executive orders to introduce reforms in various sectors, including implementing economic regulations, combating corruption, infrastructure development, procurement, taxation, and national security.
For example: Executive Order No. 6 of 2018 which was signed by President Muhammadu Buhari on July 5, 2018 was meant to preserve assets linked to corrupt acts for investigative purposes;[footnoteRef:133] Similarly, Executive Order No. 7 of 2019 which was signed by the same President Buhari, created a road investment tax credit scheme to attract private investment into infrastructure development.[footnoteRef:134]  [133:  Federal Government of Nigeria, Executive Order No 6 of 2018.]  [134:  Federal Government of Nigeria, Executive Order No 7 of 2019.] 

The above examples demonstrate the use of executive orders to achieve certain policy goals. However, the achievement of policy goals does not necessarily mean that the executive order is constitutional.
v. National Security and Emergency Governance: there may arise circumstances that would warrant the need to issue executive orders with immediate effect, such orders are issued for reasons that pertain to matters of national security and public emergency governance. Executive orders are typically used in cases where economic instability exists, an emergency situation is present, national security threats exist, and/or national issues require attention. Notwithstanding all these, the use of executive powers is subject to constitutional restrictions even during states of emergency. The Nigerian constitution sets out provisions that govern the declaration of states of emergencies as outlined in section 305 of the constitution.[footnoteRef:135] Executive orders should, therefore, not replace constitutional emergency measures.  [135:  CFRN 1999 (as amended).] 

The courts have also ruled that matters of national security should not be an excuse for constitutional violations. This was illustratively captured in the case of Director of State Security Services v Agbakoba,[footnoteRef:136] wherein the Apex court held that even when executive measures are taken in the name of national security, they should adhere to constitutional requirements as enshrined in the Constitution. [136:  [1999] 3 NWLR (Pt. 595) 314.] 

3.3. [bookmark: _Toc232945995][bookmark: _Toc233015959] Forms of Executive Orders
Nigerian Executive Orders are executed in varied manners based on their form, nature, legality, and application area. While there is no classification of executive orders under the Nigerian Constitution, practice and jurisprudence show that executive orders that emanate from the executive branch of government can take different forms depending on various factors. The knowledge of different forms of executive orders is crucial in ascertaining the constitutional validity of executive orders, legality of the executive order, relationship between the executive order and legislation, and compatibility with the separation of powers theory. There are several Executive Orders which include, though not restricted to the following:
i. Executive Orders as Administrative Directives: The commonest form of executive order is what is referred to as an administrative directive. Such are directives from the President to the Ministries, Departments, Agencies, and Public Servants that seek to regulate governance processes within the Government. The administrative directive has an internal character aimed at making the process of governance efficient; coordinating governmental activities; ensuring compliance with policies; and implementing statutory requirements. Administrative directives do not establish independent legal obligations for citizens but rather act within the realm of governance. For instance, Presidential directives regarding procurement, coordination of ministries, and civil service are examples of such directives. Generally speaking, the administration of administrative directives is considered constitutional since they deal directly with the executive and supervisory powers of the President as contained in Section 5 of the Constitution.[footnoteRef:137] The executive order no. 1 of 2017 is a good example of such an executive order, which came into effect by the acting president of Nigeria Yemi Osinbajo. This was adopted to ensure that the activities of government agencies are transparent and efficient, especially ensuring that visas are processed within two days.[footnoteRef:138] Others include Executive Order No. 5 of 2018, and Executive Order No. 9 of 2026.[footnoteRef:139] [137:  CFRN 1999 (as amended).]  [138:  Federal Government of Nigeria, Executive Order No 1 of 2017.]  [139:  Federal Government of Nigeria, Executive Orders No 5 of 2018 and No 9 of 2026 passed by the incumbent President Bola Ahmed Tinubu.] 

ii. Executive Order as Delegated/Subordinate Legislation: an executive order may fall into delegated/subordinate legislation when the powers of the executive in making regulation are granted by the parliament through explicit delegation. Delegated/subordinate legislation is when the power of the President, Ministers, or government departments to create rules and regulations under an act passed by the parliament is granted to them.[footnoteRef:140] Executive orders in this context are acts of subordinate legislation in the sense that they are legal due to their basis in both executive powers and statutory delegation.[footnoteRef:141] Some examples of this form of executive order include: taxation rules; customs rules; immigration rules; and procurement rules. The importance of this category of executive orders is its embodiment of cooperation between the two branches i.e. the Executive and Legislature, under the doctrine of separation of powers. However, delegated legislation must comply with the powers of delegation according to the statute creating such delegated body;[footnoteRef:142] constitutionalism; and judicial review. [140:  A.O. Obilade, The Nigerian Legal System (Sweet & Maxwell 1979) chapters 4 and 6.]  [141:  Ibid, chapter 4.]  [142:  A violation of this principle would necessitate ultra vires actions since such acts were not done in accordance with the statute enabling the delegated body. The Supreme Court gave life to the definition of delegated/subsidiary legislation in the case of Halliburton West Africa Ltd. v. F.B.I.R. [2025] 10 NWLR (Pt. 1997) 597- wherein it was defined as a set of rules and regulations made pursuant to an enabling power given by a principal legislation to give effect to or facilitate the enforcement or application of the provisions of the principal statute. In the instant case, without the rule-making character, the circular, exhibit ‘S’, did not qualify as a form of legislation.] 

iii. Executive Orders as Policy Directives: an associated category of executive orders is policy directive orders. These kinds of orders are adopted to guide policies in various sectors such as the Economic development sector, Anti-corruption sector, Infrastructural development sector, Local content policy, and public administration sector. Policy directives issued by the executive are particularly common in presidential forms of government, especially where the government wants to pursue an effective policy agenda. Some of these orders in Nigeria include Executive Order No. 5 of 2018 for the procurement process of local content;[footnoteRef:143] Executive Order No. 7 of 2019 concerning the infrastructure tax credit scheme.[footnoteRef:144] Generally, policy directives serve as guidelines for governmental activities to ensure conformity to the policy objectives of the government. Policy directives are usually considered unconstitutional where they place an obligation not covered by legislation, or where they tend to affect private rights, or are contradictory to existing laws.[footnoteRef:145] [143:  Federal Government of Nigeria, Executive Order No 5 of 2018.]  [144:  Federal Government of Nigeria, Executive Order No 7 of 2019.]  [145:  Abigail A. Graber, ‘Executive Orders: An Introduction’ [2021] Congressional Research Service (CRS) Report. <https://www.congress.gov/crs-product/R46738> accessed 29 May 2026.] 

iv. Executive Orders with Regulatory Nature: Some executive orders become regulatory in nature by imposing standards, conditions, or requirements that will affect natural persons, companies, or institutions in certain regulatory matters which includes those relating to banking and financial regulation, anti-corruption policy, government procurement, taxation, and national security. One such example is Executive Order No. 6 of 2018 which aimed at safeguarding properties related to investigations for corruption.[footnoteRef:146] This particular executive order carried a certain degree of regulatory impact in view of its effect on the property right of persons. The issue of executive orders with regulatory impact is often the most contentious one since there is a tendency that executive action will overlap with legislative regulation in line with the powers of the Legislature under the Constitution.[footnoteRef:147] [146:  Federal Government of Nigeria, Executive Order No 6 of 2018.]  [147:  CFRN 1999 (as amended), s 4.] 

3.4. [bookmark: _Toc232945996][bookmark: _Toc233015960] Analysis of Selected Executive Orders under Nigerian Law
The growing trend of using executive orders in countries, particularly Nigeria, especially in the Fourth Republic era, has become an important issue of constitutional and legal discussion. On one hand, executive orders have been used as means to ensure good and efficient governance. However, it has also been observed that some executive orders violate constitutional boundaries. At this point, we will take a look at a few Executive Orders and run an analysis on them.
a. Executive Order No. 5 of 2018: Encouraging Nigerian Participation in Public Procurement Process. The Presidential Executive Order No. 5 of 2018 was given by President Muhammadu Buhari on 2 February 2018 and was formally titled “Presidential Executive Order for Planning and Implementation of Projects, Encouraging Nigerian Content in Contracts and Science, Engineering and Technology.”[footnoteRef:148] This executive order was aimed at encouraging Nigerian participation in the public procurement process and using Nigerian science, engineering and technology in various projects.[footnoteRef:149]  [148:  Federal Government of Nigeria, Executive Order No 5 of 2018.]  [149:  Banwo & Ighodalo, ‘President Buhari Signed Executive Order No 5 For Development of Local Content in Science, Engineering and Technology’, (Grey Matter, 12 February 2018). <https://www.banwo-ighodalo.com/grey-matter/president-buhari-signed-executive-order-no-5-for-development-of-local-content-in-science-engineering-and-technology/> accessed 29 May 2026.] 

The executive relied primarily on Section 5 of the Constitution[footnoteRef:150] as the constitutional basis for the Order. In addition, the Order drew support from the Public Procurement Act 2007; local content policies; and governmental powers relating to economic administration.  [150:  CFRN 1999 (as amended).] 

The Order was largely presented as an administrative mechanism for implementing existing procurement and local content laws rather than creating entirely new legal obligations.
b. Executive Order No. 6 of 2018: Protection of Assets Associated with Serious Acts of Corruption and other Related Crimes. This Executive Order was enacted on 5 July 2018 in order to ensure protection of assets believed to have been acquired through acts of corruption until completion of investigations and subsequent legal process.[footnoteRef:151] The Order provided for powers of identification and protection of assets associated with crimes of corruption in order to prevent their disposal during the course of investigations. This Executive Order was introduced as part of the Federal Government’s anti-corruption strategy and aimed to prevent dissipation of suspected illicit assets; strengthen anti-corruption enforcement; preserve assets pending judicial determination; and improve recovery of public funds.  [151:  Federal Government of Nigeria, Executive Order No 6 of 2018.] 

The Order covered assets linked to offences under various statutes including the Economic and Financial Crimes Commission (Establishment) Act; the Independent Corrupt Practices and Other Related Offences (ICPC) Act; and the Money Laundering (Prohibition) Act. 
Executive Order No. 6 was heavily criticized for its alleged unconstitutionality due to the fact that it encroached upon judicial discretion and powers as provided for in the Constitution;[footnoteRef:152] it constituted a danger to the right to own property;[footnoteRef:153] and it also was an infringement of the right to be presumed innocent until otherwise proven in a competent court of law.[footnoteRef:154] [152:  CFRN 1999 (as amended), s 6.]  [153:  Ibid, s 43 and 44.]  [154:  Ibid, s 36(5).] 

According to critics, this Order would allow the executive to restrict the use of property even before any judicial pronouncement, hence going against the constitutional provisions in Sections 36 and 44 regarding fair hearing and use of property. On the other hand, supporters of the Order argued that it only supported the already existing corruption laws.
c. Executive Order No. 10 of 2020: Financial Autonomy of State Legislature and State Judiciary. Executive Order No. 10 of 2020 was more or less the most controversial executive order issued in Nigeria’s Fourth Republic.[footnoteRef:155] The Order sought to enforce financial autonomy for State Houses of Assembly and State Judiciaries pursuant to Section 121(3) of the Constitution.[footnoteRef:156] It authorized deductions from state allocations where state governments failed to comply with constitutional requirements relating to financial autonomy. [155:  Federal Government of Nigeria, Executive Order No 10 of 2020.]  [156:  CFRN 1999 (as amended), s 121(3).] 

Several State Governments challenged the legality of this Executive Order before the Supreme Court in the case of Attorney-General of the Federation v Attorney-General of Abia State & Ors.[footnoteRef:157] In this case, the States argued that the President lacked constitutional authority to issue directives regulating state finances; that the Order violated the principles of federalism; and that it constituted executive interference in matters reserved for states. The Supreme Court agreed substantially with the States and held in a 6 – 1 majority, that the President could not unilaterally impose financial control mechanisms on state governments outside constitutional procedures. [157:  SC/655/2020 (decided in 2022).] 

By virtue of this decision, the apex Court reaffirmed that executive powers are constitutionally limited; federal authority cannot override state autonomy; and executive orders cannot amend or expand constitutional provisions and this case remains one of the most important judicial authorities on the legality of executive orders in Nigeria.
3.5. [bookmark: _Toc232945997][bookmark: _Toc233015961] Judicial Interpretation of Executive Powers in Nigeria
The judiciary occupies a central position in Nigeria's constitutional order as the interpreter of the Constitution and the guardian of the rule of law.[footnoteRef:158] Although the Constitution vests executive powers in the President and State Governors, the courts have consistently maintained that such powers are not absolute and must be exercised within constitutional boundaries. The jurisdiction of Nigerian courts in the examination of the actions of the executive is mainly based on section 6(6)(b) of the Constitution which states that “judicial power shall extend to all matters between persons, or between government or authority and any person in Nigeria, and to all actions and proceedings relating thereto for the determination of any question as to the civil rights and obligations of that person.”[footnoteRef:159] This means that courts have the capacity to examine executive actions to determine whether they adhere to constitutional and statutory norms. As such, executive orders can be reviewed by the judiciary, and declared invalid when unconstitutional. [158:  CFRN 1999 (as amended), s 6.]  [159:  CFRN 1999 (as amended), s 6(6)(b).] 

Another important aspect of Nigerian judicial interpretation of the executive powers is that of constitutional supremacy. This is pursuant to the provisions of section 1 of the Constitution.[footnoteRef:160] The courts have repeatedly stated that executive power is subordinate to the constitution and cannot be exercised contrary to its terms. This was well captured by the Supreme Court of Nigeria in the case of Attorney-General of Bendel State v Attorney-General of the Federation[footnoteRef:161], wherein the apex court held that all governmental powers, including executive powers, can only be legitimate and effective if they conform to constitutional requirements. By this pronouncement, the apex court reemphasised the supremacy of the Constitution over all persons and things. [160:  Ibid, s 1.]  [161:  (1981) 10 SC 1.] 

Furthermore, as observed by the Supreme Court of Nigeria in the case of Attorney-General of the Federation v Abubakar,[footnoteRef:162] no authority in the country, whatever the nature of its position, can act beyond the constitutional powers given to it. [162:  (2007) 10 NWLR (Pt 1041) 1.] 

The upshot of the foregoing cases is that an executive order cannot gain legitimacy simply because it has been made by the President; it needs to be made under the provisions of the constitution.
The judiciary has also consistently emphasized that executive powers must be exercised in accordance with the rule of law. The leading authority is Military Governor of Lagos State v Ojukwu,[footnoteRef:163] wherein the government authorities attempted to evict Chief Emeka Ojukwu from property while litigation concerning ownership was pending before the courts. The Supreme Court strongly condemned the conduct of the executive and held that “the rule of law presupposes that the State is subject to the law.” The Court further emphasised that government officials cannot take laws into their own hands while judicial proceedings are ongoing. [163:  (1986) 1 NWLR (Pt 18) 621.] 

The significance of the decision lies in its affirmation that executive convenience cannot override legal processes. For the purpose of executive orders, the case establishes that presidential directives must operate within legal boundaries and remain subject to judicial scrutiny.[footnoteRef:164] [164:  Ibid.] 

The courts have repeatedly acted to preserve the constitutional allocation of powers among the three arms of government. By so doing, it enforces the principle of separation of powers. In the case of Inakoju v Adeleke,[footnoteRef:165] the Supreme Court stressed the importance of constitutional procedures and institutional boundaries in a democratic system. The apex Court observed that each arm of government possesses constitutionally defined responsibilities and must refrain from encroaching upon the functions of the others. This principle has direct implications for executive orders. Where an executive order effectively performs a legislative function by creating substantive rights or obligations without statutory authority, it may be regarded as an unconstitutional usurpation of legislative power. [165:  (2007) 4 NWLR (Pt 1025) 427.] 

The most direct judicial pronouncement on executive orders in Nigeria is found in Attorney-General of the Federation v Attorney-General of Abia State & 35 Ors,[footnoteRef:166] the dispute concerned Executive Order No. 10 of 2020, which sought to enforce financial autonomy for State Legislatures and State Judiciaries by authorising deductions from state allocations where states failed to comply with constitutional requirements. The States challenged the legality of the Order and argued that the President lacked constitutional authority to issue such directives; that the Order violated federalism; and that the Order interfered with state autonomy. The Supreme Court substantially agreed with the States and held that the President could not unilaterally impose enforcement mechanisms affecting state finances beyond what the Constitution authorised.[footnoteRef:167] [166:  (2022) LLJR-SC.]  [167:  Ibid.] 

The decision is significant because it establishes the following:
1. The Constitution or legislation must be the basis for the efficacy of Executive orders; 
2. Executive orders cannot alter constitutional arrangements; 
3. Executive powers are limited by federalism; 
4. Executive orders remain subject to judicial review.
[bookmark: _Toc232945998][bookmark: _Toc233015962]3.6. Comparative Perspective: Executive Orders in the United Kingdom and other Similar Jurisdictions
3.6.1. Executive Orders in the United Kingdom
Unlike Nigeria, the United Kingdom does not operate under a single written constitutional document. Instead, its constitutional system is based upon Statutes, Constitutional Conventions, Judicial Decisions, and Historical Practices. Executive authority in the United Kingdom is exercised formally in the name of the Crown but practically by the Prime Minister and Cabinet.[footnoteRef:168] [168:  AW Bradley, KD Ewing and CJ S Knight, Constitutional and Administrative Law (17th edn, Pearson 2018) 3–15] 

Consequently, the concept of "Executive Orders" as understood in presidential systems does not exist in the United Kingdom. Instead, executive directives are usually issued through:
1. Orders in Council; 
2. Royal Prerogative instruments; 
3. Ministerial Directions; 
4. Statutory Instruments.[footnoteRef:169] [169:  Rodney Brazier, Constitutional Practice (4th edn, OUP 1999) 211–220.] 

Orders in Council are one of the principal executive instruments in the United Kingdom. They are issued formally by the Monarch acting on the advice of the Privy Council and may be made pursuant to Royal Prerogative powers or Statutory authority delegated by Parliament.[footnoteRef:170] Where issued under statutory authority, they form part of delegated legislation and are ordinarily subject to parliamentary scrutiny and judicial review.[footnoteRef:171] [170:  Ibid.]  [171:  Peter Leyland, The Constitution of the United Kingdom: A Contextual Analysis (4th edn, Hart Publishing 2021) 103–108; AW Bradley, KD Ewing and CJ S Knight, Constitutional and Administrative Law (17th edn, Pearson 2018) 648–652.] 

Royal Prerogative Powers were historically possessed by the Crown which had extensive prerogative powers. In modern constitutional practice, however, these powers have been significantly limited through parliamentary supremacy and judicial oversight.
The landmark case of Council of Civil Service Unions v Minister for the Civil Service[footnoteRef:172] established that exercises of prerogative powers may be subject to judicial review where they affect legal rights. This decision significantly strengthened judicial control over executive action in the United Kingdom. [172:  [1985] AC 374 (widely known as the GCHQ case).] 

As opposed to Nigeria where supremacy of the constitution is enshrined in section 1 of the Constitution,[footnoteRef:173] the United Kingdom has traditionally been established on the basis of parliamentary sovereignty. In the words of Dicey, “Parliament can by statute do everything that can be done by statute, that is to say that they can do and undo without hinderance from any body whatsoever.”[footnoteRef:174] Therefore, parliamentary laws cannot be overridden or repealed by anyone. Thus, executive orders made either by virtue of legislation or prerogative of the crown shall not contradict parliamentary laws.[footnoteRef:175] [173:  CFRN 1999 (as amended).]  [174:  AV Dicey, Introduction to the Study of the Law of the Constitution (10th edn, Macmillan 1959) 39–40.]  [175:  This position was held by the court in the cases of Attorney General v De Keyser's Royal Hotel Ltd [1920] AC 508 (HL); R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5, [2018] AC 61.] 

3.6.2. Executive Orders in the United States
In spite of the fact that the U.S. Constitution does not explicitly authorize the use of executive orders, the right to issue these orders is implied by Article II of the Constitution, which provides for the vesting of executive power in the President and ensures faithfulness in the execution of the law.[footnoteRef:176] Executive orders will also have more weight if the President’s powers have been delegated by Congress through legislation.[footnoteRef:177] Constitutional law in the United States has always emphasised the fact that any executive order should be authorised by either the Constitution or Statutes.[footnoteRef:178] [176:  Constitution of the United States 1787, art II.]  [177:  Louis Fisher, The Law of the Executive Branch: Presidential Power (OUP 2014) 72–89; Kenneth R Mayer, With the Stroke of a Pen: Executive Orders and Presidential Power (Princeton University Press 2001) 37–61.]  [178:  See the case of Youngstown Sheet & Tube Co v Sawyer 343 US 579 (1952).] 

Executive Orders of the United States are orders in writing from the President to the federal agencies or officials. These are legally binding on those for whom there is support from the constitution or legislation. Some important Executive Orders include the Emancipation Proclamation which was issued by Abraham Lincoln; Executive Order 9066 which was issued by Franklin D. Roosevelt; and the Executive Orders of Immigration which was issued by Donald Trump.
American courts have repeatedly emphasised that executive orders cannot exceed constitutional authority. A landmark decision was given by the Supreme Court in the case of Youngstown Sheet & Tube Co v Sawyer,[footnoteRef:179] wherein the Supreme Court invalidated President Truman’s attempt to seize steel mills during the Korean War because Congress had not authorised the action. In the suit, Justice Jackson’s famous concurrence identified three categories of presidential power, vis- maximum authority where the President acts with congressional approval; intermediate authority where Congress is silent; and minimum authority where presidential action contradicts congressional intent.[footnoteRef:180] [179:  343 U.S. 579 (1952).]  [180:  Youngstown Sheet & Tube Co v Sawyer 343 US 579, 635–638 (1952) (Jackson J concurring).] 

This framework remains one of the most influential judicial approaches to executive powers globally.
3.6.3. Executive Orders in India
India operates a constitutional system combining parliamentary government with federalism. The executive authority is vested in the President under Article 53 of the Constitution of India but is exercised on the advice of the Council of Ministers.[footnoteRef:181] [181:  Constitution of India 1950, art 53.] 

In India, executive power may be exercised by means of executive orders, notifications, and circulars, among others, made in pursuance to Article 73 of the Constitution. Though the Constitution does not specifically confer upon the executive, executive orders similar to those found in America, it has great power to make policies in areas that are under the jurisdiction of the Parliament.[footnoteRef:182]  [182:  Constitution of India 1950, art 73; MP Jain, Indian Constitutional Law (8th edn, LexisNexis 2018) 429–441] 

The Supreme Court of India has always held that executive directions do not prevail over statutory enactments. In the case of Ram Jawaya Kapur v. State of Punjab,[footnoteRef:183] while discussing the extent of executive power, the court observed that such power is bound by constitutional and legislative restrictions. [183:  AIR 1955 SC 549; similarly, this was reaffirmed in the case of B N Nagarajan v State of Mysore AIR 1966 SC 1942.] 

3.6.4. Executive Directives in South Africa
The constitutional government of South Africa is similar to that of Nigeria since both governments practice written constitutions premised on constitutional supremacy. The Constitution of the Republic of South Africa confines governmental powers via constitutional provisions and judicial review.[footnoteRef:184] Executive powers are granted to the President in accordance with section 85 of the South African Constitution.[footnoteRef:185] It provides that the President can implement laws, coordinate governmental activities and develop national policies.[footnoteRef:186] [184:  Constitution of the Republic of South Africa 1996, ss 1–2, 85.]  [185:  Constitution of the Republic of South Africa 1996, s 85.]  [186:  Ibid.] 

Nevertheless, the exercise of executive power is still open to constitutional review.
The Constitutional Court in South Africa has consistently maintained that every exercise of public power must conform to the Constitution and the rule of law. In the case of President of the Republic of South Africa v South African Rugby Football Union,[footnoteRef:187] the Court held that presidential conduct constitutes an exercise of public power subject to constitutional review. Similarly, in the case of Economic Freedom Fighters v Speaker of the National Assembly,[footnoteRef:188] the Court reaffirmed that the President remains accountable under the Constitution and that all exercises of public authority must comply with the principles of constitutional supremacy and legality. [187:  [1999] (4) SA 147 (CC) paras 38–41.]  [188:  [2016] (3) SA 580 (CC).] 

In light of the comparative analysis, it becomes evident that executive orders are accepted in different ways in democratic societies. The problem being that their legality will always rely on constitutional limitations intended to ensure that there is no arbitrariness in the exercise of executive powers. From the foregoing, the analyses from the standpoint of the UK, US, India, and South Africa show that although executive orders have proven to be useful governance tools, they should function within the limits of their constitutions.
It follows that, in the case of Nigeria, executive orders can only be accepted legally if they do not represent any legislative actions and if they function merely as implementation devices rather than constitution-makers. Thus, the legality of executive orders within the Nigerian constitutional system presupposes constant observance of constitutional supremacy, the separation of powers, federalism, the rule of law, and judicial review.[footnoteRef:189] [189:  Constitution of the Federal Republic of Nigeria 1999 (as amended) ss 1, 4, 5 and 6.] 





[bookmark: _Toc232945999][bookmark: _Toc233015963]CHAPTER FOUR
[bookmark: _Toc232946000][bookmark: _Toc233015964]LEGALITY OF EXECUTIVE ORDERS IN THE LIGHT OF THE DOCTRINE OF SEPARATION OF POWERS UNDER THE 1999 CONSTITUTION OF THE FEDERAL REPUBLIC OF NIGERIA (AS AMENDED)
4.1. [bookmark: _Toc232946001][bookmark: _Toc233015965] Examination of the Constitutional Limits of Executive Powers
The use of executive orders is legally acceptable in Nigeria and is necessarily premised on the constitutional constraints of the power of the executive branch. While it is true that the Constitution endows the President and State Governors with vast powers,[footnoteRef:190] such powers must necessarily be limited to ensure democracy, supremacy of the Constitution, adherence to the rule of law, federalism, and the principle of separation of powers. [190:  Constitution of the Federal Republic of Nigeria 1999 (as amended), s 5.] 

According to the doctrine of separation of powers, government powers must be shared among the branches, namely the Legislature, the Executive, and the Judiciary,[footnoteRef:191] all acting under constitutional constraints. Hence, for executive orders to be regarded as legal, they must necessarily fall within the ambit of powers accorded to the executive by the Constitution.[footnoteRef:192] [191:  CFRN 1999 (as amended), ss 4, 5 and 6.]  [192:  CFRN 1999 (as amended), s 5.] 

The powers of the Nigerian executive are found mainly in section 5 of the Constitution and the provision states under Section 5(1)(a), “Subject to the provisions of this Constitution, the executive powers of the Federation shall be vested in the President and may, subject as aforesaid and to the provisions of any law made by the National Assembly, be exercised by him either directly or through the Vice-President and Ministers of the Government of the Federation or officers in the public service of the Federation.”[footnoteRef:193] [193:  CFRN 1999 (as amended), s 5(1)(a).] 

Upon a close scrutiny of the above provision, it indicates two major limitations, vis- executive powers are limited by the Constitution; and executive powers are also limited by laws passed by the National Assembly.
The phrase “Subject to the provisions of this Constitution” is very crucial since it stipulates that the executive powers which are contrary to the Constitutional provisions cannot be validly utilised. Likewise, the phrase “Subject ... to the provisions of any law made by the National Assembly” also shows that the exercise of the power is limited by laws passed by the National Assembly. It means that executive powers granted in section 5 are constitutionally limited.[footnoteRef:194] [194:  Ibid.] 

The major limitation on the exercise of executive powers is the supremacy of the Constitution. Section 1(1) of the Constitution states that “The Constitution is supreme and the provisions thereof shall be binding upon all authorities and persons in the Federal Republic of Nigeria.”[footnoteRef:195] Moreover, under section 1(3) “If any other law is inconsistent with the provisions of this Constitution, this Constitution shall prevail, and that other law shall, to the extent of the inconsistency, be void.”[footnoteRef:196] It means that executive orders do not have a constitutional authority of their own. Rather, they are subject to the Constitution and will be declared invalid if they violate the Constitution. The case of Attorney-General of Bendel State v Attorney-General of the Federation[footnoteRef:197] made it clear that the source of all governmental powers is the Constitution. Thus, an executive order in violation of the Constitution will be void simply because it emanates from the President.[footnoteRef:198] [195:  CFRN 1999 (as amended), s 1(1).]  [196:  CFRN 1999 (as amended), s 1(3).]  [197:  (1981) 10 SC 1.]  [198:  Ibid.] 

Nigeria operates a federal system of government in which powers are divided between the Federal Government and the States Government. This constitutional arrangement imposes significant restrictions on federal executive authority. In the case of Attorney-General, Abia State v Attorney-General of the Federation,[footnoteRef:199] wherein the Supreme Court reaffirmed the principle that neither level of government may exercise powers beyond constitutional allocations.  [199:  [2002] 6 NWLR (Pt 763) 264.] 

Similarly, the importance of federalism became particularly evident in the case of Attorney-General of the Federation v Attorney-General of Abia State & Ors,[footnoteRef:200] where Executive Order No. 10 was challenged for allegedly interfering with state financial autonomy. The decision reinforces the principle that executive orders cannot be employed as instruments for altering the federal structure established by the Constitution. [200:  (2022) LLJR-SC.] 

Executive powers are also limited by the fundamental rights provisions contained in Chapter IV of the Constitution,[footnoteRef:201] which provides for the inalienable rights of all persons by virtue of being citizens of Nigeria and subject to the Constitution. Some of these relevant rights include the right to life; right to fair hearing; right to private and family life; right to freedom of movement; right to property; among others.[footnoteRef:202] [201:  CFRN 1999 (as amended), ch iv.]  [202:  CFRN 1999 (as amended), ss 33, 36, 37, 41 & 44.] 

Any executive order affecting these rights must satisfy constitutional requirements and be supported by lawful authority. This was one of the decisions held by the Supreme Court in the case of Military Governor of Lagos State v Ojukwu,[footnoteRef:203] which remains a powerful affirmation that governmental authorities are subject to the rule of law and constitutional guarantees. Accordingly, executive orders that unjustifiably interfere with constitutionally protected rights are susceptible to judicial invalidation. A similar case to this is the case of Shugaba Abdulrahaman Darman v Federal Minister of Internal Affairs & Ors,[footnoteRef:204] wherein the Federal High Court overturned the deportation of the Plaintiff who was the Majority Leader of the Borno State House of Assembly by the Executive. The government alleged he was a security threat and a non-citizen. The court declared the deportation an unconstitutional violation of his right to liberty and freedom of movement as enshrined in sections 35 and 41 of the Constitution.[footnoteRef:205] [203:  [1986] 1 NWLR (Pt 18) 621.]  [204:  (1981) 2 NCLR 459.]  [205:  CFRN 1999 (as amended), ss 35 & 41.] 

4.2. [bookmark: _Toc232946002][bookmark: _Toc233015966] Executive Orders and the Principle of Checks and Balances
The doctrine of checks and balances is very crucial to the prohibition of any one part of the government from getting too powerful. Unlike the separation of powers, which just doles out jobs to the Legislature, Executive, and Judiciary, checks and balances let each branch use its strength to keep the others in line and prevent any abuse of power. In Nigeria, the 1999 Constitution[footnoteRef:206] sets up how power flows between the three arms of government. It also includes mechanisms for each part to watch over the others. So, when the executive makes an order, it can still face a check from the legislature or judiciary. This means that checks and balances play a key role in making sure executive orders stay legal. [206:  CFRN 1999 (as amended).] 

Baron de Montesquieu first came up with the idea of dividing government power into different institutions to ensure no single entity had too much control.[footnoteRef:207] Nowadays, though total separation is not completely feasible, constitutional democracies provide measures of interaction and oversight among government branches instead. By so doing, they work together while keeping some checks and balances. As Prof Ben Nwabueze points out, the doctrine of checks and balances stops tyranny and boosts accountability by controlling how government power is used.[footnoteRef:208] [207:  Charles de Secondat Montesquieu, The Spirit of the Laws (Anne Cohler, Basia Miller and Harold Stone tr, Cambridge University Press 1989) bk XI ch 6.]  [208:  BO Nwabueze, The Presidential Constitution of Nigeria (C Hurst & Co 1982).] 

The Constitution does not expressly use the phrase “checks and balances.” Nevertheless, the principle is embedded throughout the constitutional structure. For instance, the Legislature checks on the Executive through exercise of oversight functions such as law-making powers under section 4 of the Constitution;[footnoteRef:209] the appropriation powers under sections 80–84;[footnoteRef:210] investigative powers under sections 88 and 89;[footnoteRef:211] the powers to confirm certain executive appointments- vis ministerial appointments, among others; and impeachment powers under section 143.[footnoteRef:212] On the other hand, the Executive checks on the Legislature through some mechanisms, such as the Presidential power to give assent to bills under section 58;[footnoteRef:213] veto powers subject to legislative override;[footnoteRef:214] and the power to convene and address the National Assembly in special situations.[footnoteRef:215] The Judiciary checks on the other arms of government through the use of judicial review under section 6;[footnoteRef:216] interpretation of constitutional provisions; protection of fundamental rights; and invalidation of unconstitutional executive actions. By so doing, the Judiciary is able to curtail the wrongful use of executive orders by the executive.  [209:  CFRN 1999 (as amended), s 4.]  [210:  Ibid, ss 80-84.]  [211:  Ibid, ss 88 & 89.]  [212:  Ibid, s 143.]  [213:  Ibid, s 58.]  [214:  Ibid, s 58(4) & (5).]  [215:  Ibid, ss 67 and 305.]  [216:  Ibid, s 6.] 

These mechanisms collectively ensure that executive orders remain subject to constitutional supervision.
4.3. [bookmark: _Toc232946003][bookmark: _Toc233015967] Conflict between the Executive and the Legislature in the Issuance of Orders
Conflicts emanate when the executive uses executive orders to bridge what they see as legislative gaps or to get results the legislature has not authorised. Often, the legislature sees this as the executive overstepping their bounds, since only they can make laws under section 4 of the Constitution.[footnoteRef:217] The executive, on the other hand argues the necessity for efficient governance under section 5 by emphasising its responsibility towards effective governance.[footnoteRef:218] [217:  CFRN 1999 (as amended), s 4.]  [218:  Ibid, s 5.] 

Financial issues, especially those arising from the budget, cause a lot of friction between these duo arms. The National Assembly has exclusive powers over the monetary allocations of the nation, but the executive sometimes tries to redirect funds by utilising executive orders. Sequel to this, another point of conflict stems from the angle of fighting corruption and pushing for economic reforms, which can be tough when delayed by the legislature. This is so because the Constitution provides that the Legislature be informed before certain measures are adopted by the executive, and this requires long periods of time in most cases before the legislature can sit on such matter at hand, but this leaves the executive with no other option than to take unilateral action, especially when the situation warrants it. In the long run, this all hurts cooperative federalism and the separation of powers. There's clearly a need for better legal guidelines, like an Executive Orders Act or something of same vein. This would ensure that executive orders are published, notified to the legislature, and reviewed in a timely way.; just as is done over bills presented at the house in line with the Legislative powers.[footnoteRef:219] [219:  Ibid, s 4.] 

A recurring criticism of executive orders is that they sometimes function as quasi-legislative instruments. Although executive orders are generally intended to facilitate administrative implementation, certain orders have contained provisions resembling legislative enactments. According to Ben Nwabueze, executive authority must remain confined to the implementation of laws because the power to formulate binding legal norms of general application belongs primarily to the Legislature.[footnoteRef:220] [220:  BO Nwabueze, The Presidential Constitution of Nigeria (C Hurst & Co 1982) 210–215.] 

This principle reflects the essence of the doctrine of separation of powers. Where executive orders establish substantive legal obligations affecting citizens without statutory authority, they risk being characterised as executive legislation. Such developments may undermine constitutional safeguards intended to preserve legislative supremacy in law-making.
4.4. [bookmark: _Toc232946004][bookmark: _Toc233015968] Judicial Attitude to the Use of Executive Orders and Notable Case Laws in Nigeria
The Nigerian courts have adopted a balanced but firm attitude towards the application of executive orders. The courts, while affirming the powers of the executive to issue administrative executive orders, also invalidates those that breach constitutional boundaries; and this is in line with their powers of Judicial review under the Constitution.[footnoteRef:221] [221:  CFRN 1999 (as amended).] 

In the unreported case of Ugochinyere v President of the Federal Republic of Nigeria,[footnoteRef:222] the Federal High Court upheld the validity of certain administrative Executive Orders, provided they relate to routine operations of agencies, policies, and programmes without encroaching on legislative or judicial powers.[footnoteRef:223] [222:  [Unreported] Suit No.: FHC/ABJ/CS/740/2018 (Judgment of the Federal High Court of Nigeria, Abuja Judicial Division, delivered on Thursday, 11 October 2018 by Honourable Justice Ijeoma L. Ojukwu); cited by FD Biiragbara, ‘Legal Critique of Instruments of Executive Branch Administration and Modes of Government Policy Implementation in Nigeria’ [2025] (6) (2) Obafemi Awolowo University Law Journal. <https://oaulj.oauife.edu.ng/index.php/oaulj/article/download/54/51/361> accessed 4 June 2026.]  [223:  Ibid.] 

Conversely, the Supreme Court in Attorney-General of Abia State & Ors v Attorney-General of the Federation,[footnoteRef:224] declared Executive Order No 10 of 2020 unconstitutional, illegal, null and void. The Court held that the President overstepped section 5 by directing deductions from state allocations, thereby violating federalism, separation of powers, and sections 81 and 121 of the Constitution.[footnoteRef:225] [224:  (2022) LLJR-SC.]  [225:  Federal Government of Nigeria, Executive Order No 10 of 2020; CFRN 1999 (as amended), s 5, 81 and 121.] 

Regarding Executive Order No 6 of 2018,[footnoteRef:226] the Federal High Court largely upheld it as a policy directive for asset preservation pending judicial determination, though critics and some analyses noted risks of overreach on fair hearing and property rights.[footnoteRef:227]  [226:  Federal Government of Nigeria, Executive Order No 6 of 2018.]  [227:  Banwo & Ighodalo, ‘Re-Examining The Purport Of The Executive Order No. 6 Of 2018’, (Grey Matter, 14 October 2018). <https://www.banwo-ighodalo.com/grey-matter/re-examining-the-purport-of-the-executive-order-no-6-of-2018/> accessed 4 June 2026.] 

In the case of Governor of Kaduna State v Kagoma,[footnoteRef:228] the apex court, per Augustine Nnamani maintained that public authorities derive their powers solely from the law and cannot exceed the limits prescribed by law. Anything done to the contrary, is deemed to be an outright ultra vires action.[footnoteRef:229]  [228:  (1982) 6 SC 87.]  [229:  Ibid.] 

Overall, the judiciary’s attitude reinforces that Executive Orders are subordinate instruments. They must be traceable to constitutional or statutory authority and remain subject to judicial review. There are plethora of cases which emphasises this position of the Court regarding Executive Orders and actions that are beyond their Constitutional limits.
4.5. [bookmark: _Toc232946005][bookmark: _Toc233015969] Lessons from other Jurisdictions
In Chapter Three, we were able to show the use of executive directives in different manners, calling them by various names and arranging them constitutionally in their own ways. The US uses executive orders which enables the president to run the state affairs, while the UK goes with Orders in Council and delegated legislation. India, on the other hand, has executive instructions and government orders, and South Africa makes executive actions go through tough constitutional reviews under its pretty forward-thinking constitution. Despite all their differences, these diverse climes agree that executive directives must stay within legal and constitutional bounds to be valid.
The United States provides the most influential model of executive orders within a presidential system of government. Executive orders have been used by numerous American Presidents to implement policies, manage executive agencies, and respond to national challenges. However, American constitutional practice demonstrates that executive orders are not unlimited instruments of presidential power. The most significant example emerges from the case of Youngstown Sheet & Tube Co v Sawyer,[footnoteRef:230] wherein “the executive order issued by President Harry Truman directing the seizure of steel mills during the Korean War was invalidated by the United States Supreme Court on the ground that it lacked constitutional and statutory authorisation.” In that case, it was adequately captured by Justice Black that “The President's power, if any, to issue the order must stem either from an act of Congress or from the Constitution itself.”[footnoteRef:231] In line with this, Justice Jackson developed his influential tripartite framework, which classifies presidential authority according to the degree of congressional support or opposition.[footnoteRef:232] [230:  343 US 579, 585 (1952).]  [231:  Ibid.]  [232:  Ibid.] 

The United Kingdom on the other hand, puts forth a different dimension which is established upon the sovereignty of the Parliament rather than Constitutional Supremacy. Executive authority in the United Kingdom is exercised through Orders in Council; Statutory instruments; Delegated legislation; and Prerogative powers.[footnoteRef:233] A significant lesson on this emerged from the case of Attorney General v De Keyser's Royal Hotel Ltd,[footnoteRef:234] wherein the House of Lords held that where Parliament has legislated on a subject, the Executive cannot rely on prerogative powers to act inconsistently with that legislation. The decision established an enduring constitutional principle that executive powers are subordinate to legislation enacted by Parliament.[footnoteRef:235] [233:  AW Bradley, KD Ewing and CJS Knight, Constitutional and Administrative Law (17th edn, Pearson 2018) 648–652.]  [234:  [1920] AC 508 (HL).]  [235:  Attorney General v De Keyser's Royal Hotel Ltd [1920] AC 508 (HL).] 

In India, the political structure therein takes a somewhat different structure and this is so because it operates a constitutional system that combines Parliamentary government with extensive executive authority.
The Constitution of India confers executive powers on the Union Government under Article 73.[footnoteRef:236] However, Indian courts have consistently emphasised that executive powers remain subordinate to constitutional and statutory limitations. A leading authority on this is the case of Ram Jawaya Kapur v State of Punjab,[footnoteRef:237] wherein the Supreme Court of India recognised the broad executive authority but maintained that executive action must remain consistent with constitutional and legal requirements. [236:  Constitution of India 1950, art 73.]  [237:  (AIR 1955 SC 549).] 

Similarly, in the case of B N Nagarajan v State of Mysore,[footnoteRef:238] the Court held that executive instructions cannot override statutory provisions. [238:  (AIR 1966 SC 1942).] 

Finally, South Africa offers one of the most robust constitutional systems for controlling executive power. The Constitution of the Republic of South Africa, 1996[footnoteRef:239] establishes constitutional supremacy; judicial review; accountability; and legality.[footnoteRef:240] [239:  Constitution of the Republic of South Africa 1996.]  [240:  Ibid, ss 1(c) and 2.] 

South African courts have over the years consistently emphasised that all exercises of public power must comply with constitutional requirements. This is evident in the case of President of the Republic of South Africa v South African Rugby Football Union,[footnoteRef:241] wherein the Constitutional Court held that presidential conduct constitutes public power and must be carried out in accordance with the Constitution, subject to constitutional review. [241:  (1999) (4) SA 147 (CC).] 

Likewise, in the case of Economic Freedom Fighters v Speaker of the National Assembly,[footnoteRef:242] the Court reaffirmed the principles of constitutional accountability and executive responsibility. [242:  (2016) (3) SA 580 (CC).] 

The comparative experiences of other jurisdictions confirm that executive orders are recognised components of modern governance. Nevertheless, constitutional democracies consistently subject such directives to legal and institutional controls designed to prevent abuses of power. 
The lessons derived from the United States, United Kingdom, India, and South Africa reinforce the fundamental principle that executive authority must remain subordinate to constitutional and legal constraints. Accordingly, the legality of executive orders in Nigeria ultimately depends upon their conformity with constitutional supremacy, separation of powers, federalism, judicial review, and the rule of law. Where these principles are respected, executive orders serve as legitimate tools of governance; but where they are ignored, executive orders risk becoming instruments of unconstitutional executive expansion.









[bookmark: _Toc232946006][bookmark: _Toc233015970]CHAPTER FIVE
[bookmark: _Toc232946007][bookmark: _Toc233015971]SUMMARY OF FINDINGS, RECOMMENDATIONS AND CONCLUSION
5.1. [bookmark: _Toc232946008][bookmark: _Toc233015972] Summary of Findings
This study examined the Legality of Executive Orders in the light of the Doctrine of Separation of Powers under the Constitution of the Federal Republic of Nigeria 1999 (as amended).  The research was conducted in the context of the growing use of executive orders by successive Nigerian administrations, particularly during the administration of President Muhammadu Buhari, and the constitutional controversies engendered by some of those orders.
1. Firstly, the study started with the conceptual and theoretical foundations of the doctrine of separation of powers, executive orders, federalism, constitutionalism, rule of law and checks and balances. It was observed that the doctrine of separation of powers propounded by Baron de Montesquieu was meant to avoid the concentration of governmental powers in one organ of government. The doctrine was meant to distribute legislative, executive and judicial functions among separate institutions. The doctrine is evidenced in the Nigerian constitutional structure in sections 4, 5 and 6 of the Constitution which vest respectively legislative, executive and judicial powers on different organs of government.
2. Secondly, the study also mentioned that the Constitution does not define or refer to executive orders, but the authority to issue such directives is generally based on the executive powers given to the President by section 5 of the Constitution. Thus executive orders are administrative instruments by which the President directs the operations of government agencies, executes legislation, and formulates policies within the limits of the executive power recognized by the Constitution. The research also revealed that executive orders are not peculiar to Nigeria. Comparative analysis demonstrated that similar instruments exist in other jurisdictions such as the United States, the United Kingdom, India, and South Africa. However, the experiences of these jurisdictions indicate that executive directives are constitutionally valid only where they derive authority from the Constitution or legislation and remain subject to judicial review and legislative oversight. They were also portrayed in a plethora of cases.
3. Thirdly, this study investigated selected executive orders made in Nigeria such as Executive Orders Nos 5, 6 and 10. They were made for lawful governmental purposes; however, it was realised that they raised constitutional issues pertaining to legislative, judicial and federal questions. The controversies related to these executive orders reveal the constitutional issues which arise where executive orders exceed the scope of implementation into areas which would conventionally be covered by legislation. It was further observed that although constitutionally sound measures are in place for regulating executive orders in Nigeria, there still exist some problems relating to this matter. These include the lack of a statutory framework for issuing executive orders, disputes arising from differences between the Executive and the Legislature, delay in judicial determination of constitutional issues, and also, political considerations in institutional regulation of executive orders.
5.2. [bookmark: _Toc232946009][bookmark: _Toc233015973] Recommendations
Flowing from the entire research done in the course of this Long Essay, there are issues which were discussed in previous chapters, as well as the drawing of inferences from other climes which could guide the use of Executive Orders in Nigeria. Certain recommendations would be made hereunder.
1. Firstly, there is an urgent need for the National Assembly to pass laws that will create a framework for the making and implementation of executive orders in Nigeria. Such laws should define what executive orders are; clarify the powers of the President; lay down procedures for making executive orders; authorise legislative review; and outline when executive orders can be contested in court. By so doing, it would bring clarity and increase transparency. It is pertinent that the National Assembly makes full use of its power of supervision as provided for by sections 88 and 89 of the Constitution. Committees of the legislature need to constantly scrutinise executive actions in order to ascertain that they are consistent with constitutional mandates; not overstepping their mandate; and not interfering in the legislative process.
2. Secondly, the Judiciary must maintain its constitutional duty of evaluating executive acts and the Courts need to remain ready to nullify any executive order which exceeds constitutional mandate; violates basic rights; impedes federalism; or frustrates the law-making process. The case of Attorney-General of the Federation v Attorney-General of Abia State & Ors[footnoteRef:243] depicts the relevance of judicial activism, and therein the presiding Justices depicted the reason as to why this mechanism is vital to the Constitution. [243:  (2022) LLJR-SC.] 

3. Thirdly, the Executive must make sure that executive orders are made within the constitutional confines. The executive orders need to be used as vehicles for executing existing laws and not for establishing new laws and where the measures to be taken entail legislative action, the matter needs to be taken up with the National Assembly. Executive orders need to be consistent with the federal system as laid down in the Constitution. The Federal Government needs to refrain from making executive orders that affect State Governments' functions without any specific permission granted in the Constitution or by law, as this will help avoid conflict between the two levels of government.
Finally, in order to increase legitimacy and public confidence, major executive orders should be preceded by stakeholder consultations and public participation when possible. Transparency will help prevent controversies and improve public comprehension of government policies.
5.3. [bookmark: _Toc232946010][bookmark: _Toc233015974] Conclusion
The aim of this research was to analyse the legal nature of executive orders from the point of view of the doctrine of separation of powers in the Constitution of the Federal Republic of Nigeria 1999 (as amended).
The outcome of this research has proved beyond doubt that executive orders play a very significant role in contemporary governance and are also very valid tools that can be used by the Executive for law implementation, coordination of governmental actions, and policy making. Nonetheless, the legitimacy of executive orders does not come from presidential will alone but is grounded in the Constitution and the laws of the Federal Republic of Nigeria.
Firstly, the separation of powers doctrine is one of the most significant guarantees of constitutionalism, and this is so due to the allocation of the legislative, executive, and judicial powers among various state institutions, to prevent the consolidation of powers. Consequently, executive orders should exist within the limits provided by the constitutional framework described in sections 4, 5, and 6 of the Constitution.
Secondly, Executive orders are thus held to be constitutional and legally binding when such orders are made on the basis of the Constitution or Statute, and are limited to issues which are executive in nature. Executive orders also bring to bear, the questions of their constitutionality where such orders exhibit traits of legislation, encroach upon judicial power, affect the federal structure of the government, among others. This is also proven by the cases in the United States, United Kingdom, India, and South Africa, where executive orders are recognised but, at the same time, are subjected to legal and institutional constraints. This does not exclude Nigeria from the list. Indeed, the constitutional validity of executive orders in Nigeria requires adherence to constitutional supremacy, judicial review, legislative control, among other prevailing factors.
Finally, an executive order should never be seen as an alternative to legislation. Rather, it should be seen as a way of enforcing the laws of the nation. An executive order is always judged within the context of the underlying values of constitutionalism and separation of powers. When this is the case, an executive order will make a positive contribution to good governance; otherwise, it could serve to undermine the constitution.
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