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Ihllel\hggg ITIES AND INTERNATIONAL CRIMES: THE
GING REALITY IN INTERNATIONAL LAW

Kenneth I. Ajibo®

Introduction

‘ The I-CJ. j.Udgement in the Congo v Belgium argued that in international law,
there is recognition that certain holders of high ranking officers in a state, such as
the Head of State and Head of Government including the Minister for Foreign
Affairs, enjoy immunities from jurisdiction in other states, both in civil and criminal
cases. In essence, this absolute immunity from the jurisdiction of foreign courts
would also apply with regard to war crimes or crimes against humanity. This
appears to leave open the question of prosecution for acts performed in violations of
international law such as, for example torture, except where these are deemed to fall
within the category of private acts. Arguably, it appears that this statement for which
no reason was given does not reflect the current position in customary international
law. Rather, current state practice and opinion juris seems to deny the immunities
for major crimes to all former and incumbent state officials with the sole exception
of the highest state representatives such as Head of States and/or Foreign Affair

Ministers; and even these persons are covered only while in the office as shown in
the Pinochet. This paper posits that while it may be necessary to grant immunity
ble them discharge their state functions in

from prosecution to state agents (o ena: e : :
international fora, the emerging reality in state practices Is to punish for serious

violation of international crimes (even if the Head of states, when retired).The aim
of this paper is to contribute to the debate with respect to the protection of officials
under state and diplomatic immunities and the greater need to prosecute state agents

who hide under these immunities (o perpetrate international crimes. |
The debate between safeguarding the norms of international human rights
he state sovereignty is clearly reflected in

n l’CmCIltS fOr’ the prOlCC[lOl‘l 0 : : |
o

their countries for international crimes committed while in office. On one hand, this

; ' :on between the well-known principles of
v e tvnified by the interaction . .
controversy is typiied ties to state and its diplomats from the

internat: v that accords immunities : -

‘::t‘brggu.onal fla“ther‘states- This protection is premised on the recognition of the

Julisciction oF U tes, and 1S based on the notion that state should not unduly
?

sovereign equality of st
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meddle with the affairs of other states and their officials, as well as the need to
facilitate a smooth conduct of international relations.'On the other hand, there are
other recent principles of international law that are deeply ingrained in humanitarian
values which define certain types of conduct as crimes under international law.? This
emerging international value under international criminal law seems to argue for
prosecutions of international crimes even against the retired Head of States.’

Since the evolution of substantive norms of international human rights,
international crimes have not been matched by the development of mechanism and
procedure for prosecutions.'In retrospect, the main apparatus for judicial
enforcement envisaged by the international law has always been the domestic courts
of the state where human rights violations or international crimes occurred and the
courts of the state responsible for the violations.’In that connection, international
law obliges the states to prosecute those who have committed international crimes
within their jurisdictions.® Unfortunately, the procedures for enforcement of such
international crimes often fail, given that domestic laws may not incorporate the
relevant norms in their national laws for prosecutions.” Similarly, international
crimes are very often committed by the state officials as part of the state policy, and
so the government may not be willing to prosecute their own officials engaged in
such actions.® :

To achieve the purpose of this paper, it is divided into three Parts with Part |
briefly reviewing the decision of the Arrest warrant Case (Yerodia Case)’ to bring
out issues for discussions in the context. Part II will consider the different type of
immunities that international law accords to state officials, the reason for the

conferment of this immunity and whether they apply where it is alleged that the state
official has committed international crimes. Part III will be the conclusion.

'For survey of this body of law see generally Eileen Denze, Diplomatic Law (2" edn: Oxford, Oxford
University Press 1998); James Crawford, ‘International Law and Foreign Sovereigns: Distinguishing
[mmune Transactions’ (1983) 54 Brit .Y.B .Int’l L.'ISnd
2See Antonio Cassese, International Criminal Law (2" edn, O_xford, Oxford University Press 2008)
3Christian Tomuschat ‘International Lzllw of State Immunity and Its Development by National
Institutions’ (2011) 44 Vand. J. Transnat'l. L:l.lOS ' 5
4Dap0 Akande, ‘International Law Immunities and The International Criminal Court’ (2004) 98
American Journal of [nternational Law 408

l‘ o : ‘

61:};&,5111“13 Tomonori, ‘The Individual as Beneficiary of Statq Immunity: Problems of the
Altribution of Ultra Vires Conduct’(2001) 29 Denver J Int’l Lan_d .POIICY 261 .

oA Whomersley, ‘Some Reflections on the Immunity of Individuals for Official Acts’ (1992) 41

ICLQ 848
9lbid
(2000} 1Cy 1 14 February 2002
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E;';‘:(Ei:;gs:c;:;:& :ll; International Crimes: ICJ Decision in Arrest Warrant
o -~
v 05“:; ?}i:ebate revolving around state immunity and international crimes
il - range of crucial issues confronting the current international
community which is the controversy between the need to protect major prerogatives
of sovereign states and the demands for evolving community values which may
weaken those prerogatives.!® On one hand, states stick to the notion that when it
comes to the exercise of criminal Jurisdiction, the duty is incumbent on the territorial
Or national state to prosecute and punish grievous international crimes.'' On the
other hand, faced with the increasing failure of territorial or national states to punish
these major international crimes; states other than territorial or national state claim
the right to exercise extraterritorial criminal jurisdictions over those crimes.'? A
brief summary of the ICJ decision in the Arrest Warrant of 11 April 2000 (Congo v
Be!gium,f“ handed on the 14 February 2002, is quite apposite in this regard and will
facilitate an incisive discussion of these issues.

In the case, the Congo DRC argued that Belgium violated international law
by issuing an arrest warrant against the Former Congolese Foreign Affairs Minister
(Mr Yerodi) for serious violation of the Geneva Convention of 1949 and for crimes
against humanity allegedly perpetrated before Mr Yerodia took office."*The acts
cEarged were committed in 1998 before Mr. Yerodi became the Minister of Foreign
Affairs. and included hate speeches allegedly inciting attacks on the Tutsi population
in Congo DRC. , _

Specifically, according to the Congo’s memorial be.fore the World Court,
Beleium breached the ‘principle that a state may not exercise its authority on the
territory of another state; the principle of sovereign equality of mf:r'flber states of the
United Nations, along withI éhe dlplomatlc immunity of the Minister for Foreign
Affairs of a sovereign state. B?lg"‘m contended, 'however,. that Fhere had been no
mational law given that the Foreign Affairs Minister concerned,
from prosecution \.vhﬁle on ofﬁcia.l visits to Belgium. In other
y be liable for criminal prosecution during visits in a private

violation of inte
enjoyed immunity
words, he could onl
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12p.

Ibid
13 3 2002
3120001 ICJ 1 14 Februan

(2000} 4 Sangeeta Shah,

‘Jmmunities of State Officials, Internationa] Crimes, ¢ i
: criie » and Foreign
P i Courts' (2011) 21 EJIL 4

534



-~

Ife Journal of International and Comparative Law  [Vol.] No.2 2014]

capacity to Belgium. The ICJ held that such immunity very well existed gnd
mandated Belgium to cancel the arrest warrant and Belgium §arr1cd O‘ft the order.
Curiously enough, the World Court went further in an obiter dictum to state that not
only would an incumbent Minister of Foreign Affairs be protected by state immunity

; y 17
but also a former such Minister with regard to his or her official acts.
Since the ICJ decision in 2002, there have been barrage of scholarly

comments regarding the limit of the prosecution of international crimes with respect
to the serving and former state officials.'“Despite the recent movement suggesting
the development in international law on this issue, it is argued that the precise
contours of the relevant customary international law rules on immunities of state
officials when they perpetrate international crimes are yet to be conclusive. Agreed
that both the former and incumbent state officials are immune from prosecutions in
certain circumstances from the possible jurisdiction of foreign states, there has been
uncertainty about how far those immunities remain applicable especially where the
state agent is accused of committing international crimes.'”

State and Diplomatic immunities

It is trite law that state agents are immune in certain circumstances from the
Jurisdiction of foreign states and these immunities are derived from the customary
international law of state immunity. First, the purpose of this protection is to prevent
states from exercising control over the public acts of other states. Second, under
customary international law and applicable treaties, diplomatic officials of states are
entitled to immunity from criminal and civil Jurisdiction of the foreign states to
which they are accredited.”” While some agents enjoy wide immunity because of
their status or office (immunity ratione personae), the immunity of others are
merely on acts carried out in their official positions (immunity ratione materiae).”

lTIM
it ¢ i ?

Salvatore Zappala, ‘Do Heads of State in Office Enjoy Immunity from Jurisdicti i

‘ . ion for International
Cnmcs’?"f'hc Gh'zddcyi Case Before the French Cour de Cassation’ (2001) 12(3) EJIL 595-612: Wirth
Stefen, “lomunity for Core Crimes? The ICY's Judgement in the Congo v Bafyion s (2002) 13
4) 5'._.,0,;.2;;. .Jo-m'ml of quanauo@ Law 877-893; Antonio Casses, ‘When May Senior State
Officizl Be Tried for International Crimes? Some Comments on the Congo v Belgium case’ (2002) 13
(4) European Joumal of Intemational Law 453-475 el

Since this paper is entirely dcvwcd to examining the limit of the immunities of both the former and

atxmdayimkniglmandﬁniy agents accused of human S proc
**Vienna Comvention on Diplomatic Relations April 18, 1961, 29, 31yt \ations.
’ £l ll 29' 3 1, - —
[hercinafier YCDR] in this asticle. 23UST 3227, 500 UNTS 95
foid
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The next sub-sections ¢

‘ 3 Namine the rationale behind the conferment of these
tmmuntties along with thei /

It limits in international law.

) ) ] » > . . ~
Immunity ratione personae - Immunity 4 ttaching to an Office or Status

~ The first type of immunity applicable to certain state agents is immunity
ratione per:\‘on‘ae. Which attaches to a particular office and are possessed only as long
as the official is in office.“These immunities are restricted to a small group of senior
State ageg}s, such as Heads of State, Heads of Government, and Foreign
Ministers.“'In addition, treatics may accord similar protections on diplomats,
representatives of states on international organizations**and other agents on special
mission on foreign states.> The predominant justification for such immunities is that
they ensure the smooth conduct of international relations and international co-
operations in the comity of nations and as such, they are attached to those state
agents who represent the state at the global arena.®® The effectiveness of this process
of communication and co-operation in turn demands that the state officials charged
with the conduct of international relations be able to travel freely so as to carry out
their duties without the fear or possibility of harassment by other states.?’ In other
words, these immunities are essential for the maintenance of a system of peaceful
co-operation and co-existence among states.*Increased global co-operation entails
that this protection is especially needed as the ICJ has pointed out that there is: ‘no
more fundamental prerequisite for the conduct of relations between States than the

s v 29
inviolability of diplomatic envoys and embassies’.

“This is known as ‘personal immunity’ or immunity ratione personae.

23

~“See Watt (n 10) 19 ) . . . i ﬂ

“See Arts 2(9 and 31 of UN Convention on Diplomatic Relations 1961 (v CDR)‘ 300 UNTS 95; see
Arts IV. Sec 11. Convention on the Privileges and Immunities of the United Nations 1946, 1| UNTS

. NTS 327 : ial Mics
‘}SbszcndAs:t.; gl, 39 and 31 UN Convention on Special Missions 1969, 1400 UNTS 231.

26 . . . .
vrlbld . ‘Head-of-state immunity allows a nation’s leadf:r o engage in his officia duties,
Tunkstated that: ithout fearing arrest, detention or other treatment inconsistent

. . ign countries, W ; :
including tlmve]t:o t;?:ae:igg f sovereign state ... Without the guarantee that they will not be subjected to
with his role as the

_ ay simply choose (o stay at home rather than assum isk
trial in foreign courts he-a:z[ogii:;l(:ﬁ‘:;-‘: abm';.i*, See Michael Tunks, ‘Diplomatic or D:f:hng:\tg
of engaging in mtem‘ﬂ;{lza d-of-State Immunity’ (2002) 52 Duke L.’J 651-656
Defining the Future of Joint Separate Opinion of Judges Higgins, Kooijmans & Buergentha), para .75
“See Arrest Warran! — (-“:re cranted to high smte_ofﬁmals 10 guarantee the proper functiuuing of the
(stating that 'immﬁﬁ:-smé relations, which Is paramount importance for g well-ordered ang
network of mutud

[‘igannonious i“teg] -a?;nnii??::;‘(;omular Staff in Tehran case (United States v lran) [1980] 1C) Rep
“United States Dip

3, 91 &
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Scope of Immunity ratione Personae and International Crimes
Given that the Head of states, diplomats, and other agents with these

immunities will be impeded in the exercise of their functions if they are arrested or
detained while in international fora, these agents are immunc from criminal
jurisdiction of foreign states.3’ In Arrest Warrant case, the 1CJ held that this type of
immunity applies not only in relations to the official acts of this restricted group of
senior officials, but also in relation to their private acts. Similarly, the immunity
applies whether or not the act in question was done at a time when the official was
in office or before entry into office.>'Moreover, what is essential is not necessarily
the nature of the alleged activity or when it was performed, but rather whether the
legal process invoked by the foreign state aims to subject the agent to a constraining
act of authority at the time when the official was entitled to the immunity.”?

Indeed, even attempts to arrest or issuance and circulation of arrest warrant
of the senior official would be a breach of international law.>’But the invitation of
the official by the foreign state to testify or provide information voluntarily may
not.3*Nevertheless, since this type of immunity is accorded at least in part, in order
to allow unhindered exercise by the state agent for his or her international duties, it
is argued that such immunity should exist for only as long as the person is in office.
After the person has ceased to hold office, he or she is no longer protected by
immunity ratione personae. In other words, once retired, such a person, like any
other state official enjoys only immunity ratione materiae as regards his or her
official conduct.**The principle that immunity ratione personae extends even to
cases involving allegations of core crimes such as crime against humanity and war

i must be taken as applying to all those serving state officials and diplomats

crimes
possessing this type of immunity. % In Arrest Warrant case the ICJ opined that;

It has been unable to.deduce ..that there exist under
customary international law any form of exception to the
rule according immunity from criminal jurisdiction and

3011;
Ibid
3jazel Fox, ‘The Resolution of the Institute of International Law on the Immunities of Heads of

State and Government’ (2002) 51 Int'l L& Comp.L.Q 119
I2pp
Ibid

P1bid para 55, 70-71
M1bid; Case Concerning Certain Question of Mutual Assistance in Criminal Matters (Djibouti v

France), ICJ judgment of 4 June 2008 para 170 <http://swww.icj.icj.ore/docket/files/136/1455.pdf>
accessed on 12" November 2014 )
I5Robert Jennings and Arthur Watts (cds), Oppenheim's International Law (1992) 1043-1044

¥paola Gaeta, ‘Official Capacities and Immunities’, in A. Cassese et al (eds), Commentary on
International Criminal Court (2002) 975, 989-989 '
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inviolability to incumbent Minister for Foreign Affairs,
where they are suspected of having committed war crimes
or crimes against humanity.”’

This has been largely agplied by national courts in relevant cases®® as well as
being upheld in state practice.*” While it may be construed that immunity of the Head
of state was denied in United States v Noriega.*°However, in that case, it remained
doubtful whether immunity was attached, since the US government had never
recognised General Noriega (the de facto ruler of panama) as the Head of State.”!

Categories of Officials Protected under Immunity Rational Personae

As previously argued, the Head of State,” Head of Government*’and
diplomats**possess immunity ratione personae. However, questions remain as to
whether this category of immunity applies to other senior government officials since
in Arrest Warrant case the Court without any reference to supporting state practice,
stated that it applies to ‘diplomatic and consular agents [and] certain holders of high-
ranking office in a State including the Head of State, Head of Government and
Minister for Foreign Affairs’.* It is posited that the above statement of court
appears to mean that the category of senior members included for immunity is not
closed. For instance, Foreign Ministers were held to be immune because they are
responsible for the international relations of the state and ‘in performance of these
functions, he or she is frequently required to travel inter.natido6na[ly, and thus must be
in a position to do so unhindered at any time the need arises. ‘ .

Nevertheless, it is argued that relying on this type of immunity by reference
to the international duties of the official concerned would make it difficult to confine

37
t Case para 58 ;
Jsg;—;eg,g/g;;;"case AI:rct No 1414 (2001), 125 ILR 456 (France: Cour de Cassation); Castro case

T ional 1999), cited by Cassess note 3, 272; R v Bow Slreet Stipendiary
Audiencia Naz;"; arte Pinachet (No 3) [1999] 2 All ER 97, 126 -127, 149 (see the views
Millet and Philips); Tachiona v Mugabe 169 F. Supp 2d 259 (SDNY 2001)
¥The US government issued 2 suggestion of immunity in a case brought against the then President of

: : ocide and other human rights violatior!s. §ec generally Sean Murphy,
unR: SRR 10 o gcf[::'r Former Chinese President Jiang Zemin’ in Contemporary Practice of

’ -of- aunit :
uief)?] iczgdStSal;elelstl'ielaﬁn}:g to International Law’ (2003) 97 AJIL 962, 974-77

117 F 3d 1206 (11" Cir 1997)
Qlrp s
b : y
‘ZISEIS Djibouti v France (2008] ICJ Judgement of 4™ June 2008 para 170
¥See Watts (n 10) 5-16
“VCDR, arts 29 and 31
“Arrest Warrant para 33
*Ibid

(Spain :
Magistrate and Others,
of per Lords Goff, Hope,
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the immunity to a restricted group of state agents. This is because, a large number of
state. agents both senior and junior are charged with the conduct of international
relatfon§ and need to travel in the exercise of their functions. Ministers (both senior
and junior) other than those particularly assigned for the job of the forcign affairs
often represent their state internationally. Sometimes, they have to conduct bilateral
negotiations with other governments or may represent their government at
international organizations or global summits. At the moment, it is difficult to think
of any ministerial position whether in Africa or beyond that will not demand at least
some level of international involvement.*” This paper posits that the limits should be
drawn down and the officials covered be specified. This no doubt, would have a
salutary effect not only to the courts, but also to international law practitioners when
such issue arises.

Furthermore, as to officials on a diplomatic and special missions for their
states at international organizations, they will often time be accorded immunity via
treaties.*®Similarly, Articles 29 and 31 of the UN Convention on Special Missions
1969, provides that any official abroad on a special mission on behalf of his or her
state is inviolable, with the result that he or she may not be arrested or detained.
Furthermore, Article 31 of that Convention provides that ‘the representatives of the
sending State in special mission and the members of its diglomatic staff are immune
from the criminal jurisdiction of the receiving state’. These are treaty based
conferrals of immunity ratione personae which extend the category beyond the
Head of State, Head of Government, and Foreign Minister. These treaty-based
immunities are meant to ensure the smooth conduct of international relations.*

However, the question arises as to whether the immunity provisions
represent the rules of customary international law. While the International Law -
Commission was of the view that immunity of special mission was set up as a matter
of international law, but a US Federal District Court doubted that these provisions
represented customary international law.”' However, the US Executive Branch has

“IIn Djibouti v France [2008] ICJ Judgement of 4™ June 2008, the ICJ confirmed that official
holding the (non-ministerial) posts of Public Prosccutor and Chicf of national Security did not enjoy
immunity ratione personae

48gee Art IV, Para .11 of Convention on the Privileges and Immunities of the UN (1946); Note 8 Art
V, General Convention on the Privileges and Immunities of the Organization of African Unity
(1965) now (AU) <http:/www.dfa.gov.za/forcign/multilateral/Africa/treatics/onupriv.htm> accessed
on 12th July 2014

49gce Arts 29 and 31 UN Convention on Special Mission 1969 (n 26).

*Ibid

S'See USA v Sissoko (1997) 121 ILR 599 (SD Fla 1997) 358, (Llowever, it is now gencrally
recognised that States are under an obligation to accord the facilities, privileges, and immunities in
questions to special missions and their members.
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