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Chapter 15

Immunities and Inter-national Crimes:
Comments and Recent Perspectives

Kenneth 1. Ajibo"

INTRODUCTION
The age-long controversy confronting the

mternational human rights and the
sovereignty is clearly evinced in the lingering tension on whe
officials should be held liable outside the
committed while in office. On one h
the interaction between the well-kn
wccords immunities to state
sates. This protection is prei
of states, and is based on the
the affairs of other states
‘mooth conduct of intern
recent principles of

Umanitarian values w

protection of the norms of
greater need to safeguard the state
ther government
it countries for international crimes
and, this unending debate is typified by
own principles in international law that
and its diplomats from the jurisdiction of other
nised on the recognition of the sovereign equality
notion that state should not unduly meddle with
and their officials, as well as the need to facilitate a
ational relations.! On the other hand, there are other
international law that are deeply ingrained in
hich define certain types of conduct 0s crimc"s In
Mernational Jay.2 This evolving international norm l‘,llult‘l' u.llcrnnu.onnl
iming] |ayy ppears to argue for prosecutions of serious international crimes
'8N against the retired Head of States.? . G
Ince the evolution of substantive norms of international human rE st, h\
¥ eViden that international crimes have not been matched by the
o

‘ taerl )]
: g pC f Nigeria), LLM (Hull),
tnnclh | A . - and Solicitor of the buprc[‘nt Court 0 o '[7m‘ully of
Ph (Huu"bo -ui:B (U.m.l)l; o &R\‘:lrtli?%:::crsil)’. Lagos Business School. Mlsuf..lll.:icl?l:;".namy i
ng Godf“‘}' Ok."Y:cltJl:i:lers?ll)]’ ;En::SU Author is responsible for any error or infelic
: :::r‘h - Paper ang can be contacted via email: k.i.:ikibofsl;;g‘}:;f“':n d Shah Sangeeta, ‘In;;‘l:;;":it::(‘-’flftll::;
Tve Or i aw < \J el'ﬂ." AKande 3 i I- h"' 815, b, Llee
Ofﬁci.]] l)lr\ler lhtl's bold)’ ?f i M‘; tl,"zr:fiB“YD“m“lic Courts (201?) z-llf::lrca Crawford, ‘International
?fnz : "J-’IOJ’:‘::(}(:-I}:! (:(I;;Rciinnnoﬂord Oxford University Press Il%ilal))' 5?1 Brit, Y. fot' L75
aw ¢dn, 1 1
2 3::' ,:;‘d Oreign Sovereigns: Distinguishing lmm;n;:, Tdr:ng:;:::; ((foord University Pl{c(s.j IlJl)t(:B()iwd) o
) \ A v e F ¢ ] 2 : ' “rimi i1 0
.u::“_i?n(:us:ese, h'“cm‘-"{o{?d;? ;..’:\:rn;lltft:‘t‘l’nitics and The International Crimu
Amep: Muschat, ‘Internation

Ournal of International Law 408.
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development of mechanism and procedure for prosecutions* In Tetrospec;
the main apparatus for judicial enforcement envisaged by the mtemﬂlioa;;
law has always been the domestic courts of the state where human rights
violations or international crimes occurred and the local courts of the State
responsible for such violations.> Connectedly, international law obliges the
states to prosecute those who have committed international crimes withip
their jurisdictions.® Sadly enough, the procedures for enforcement of such
international crimes often fail, given that domestic laws may not incorporate
the relevant norms in their national laws for prosecutions.” Similarly,
international crimes are very often perpetrated by the very state officials as
part of the state policy. In other words, the government may not be willing to
prosecute its own agents engaged in such duties.?

This chapter is divided into five sections. Beyond the introduction, Partll
briefly reviews the decision of the Arrest Warrant (Yarodiaf in order to unvel
issue for discussion in the context. Part III considers the different forms of
immunities that international law accords to state official, the reason for l‘hf
conferment of these immunities and other practical issues dealing “_”Lh
diplomatic cases. Part IV reviews the unfolding realities in state Pff‘cn‘:es.
where state officials appeared to have been convicted for perpetrauo? &
serious international crimes. The conclusion both summarises and provides
further suggestions.

BACKGROUND ANALYSIS OF ICJ DECISION IN ARREST WARRANT:

: CONGO V. BELGIUM . oo with
The persistent controversy facing state immunity in comparis®

. ; t
mternational crimes is among the catalogue of issues challenging th . cgr,.rzhne
world community. In other words, this protracted issue is exemp Hified 1)5 for
need to protect key prerogatives of sovereign states and the delﬁ;‘g“ on¢
unfolding community values which seek to undermine such rights: :

!
‘DI!: AL ; ; , ) 98 .UF"‘”
Iaurm!o;ic' Imﬂﬂnal Law Immunities and The International Criminal Court (2004
Pl International Law 408. il
L\ Rfl‘._
8Stephens Bers, "The am
2676, 2673 Modem Common Law of Foreign Official Immunity’ (201 ) 79 Fordh
7 )

e ; - o nae (1990
m'”"m-lq, Some Reflections on the Immunity of Individuals for Officials Acts (
o
mﬁmi ICI,L;: February 2007 iy for Esrﬂ“ i
‘ i h ~ = . I ll'ﬂum ’. ‘ﬂi“ll )
Howag g Ing the Authority of the State: Denying F n Official Im al PO
2 e i e D L e
des Cours 13, €2d of States, Head of Governments and Foreign Ministets (15

4l el
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Immunities in International Crimes — Comments and Recent Perspectives  9QF,

hand, states stick to the argument that when it comes to the exercise of
criminal jurisdiction, the territorial or national state should solely exercise the
right to prosecute and punish its officials for major international crimes.!! On
the other hand, disillusioned by the increasing lack of prosecution by the
national or territorial states of these major international crimes, states other
than territorial or national states claim the right to exercise extraterritorial
criminal jurisdiction over those crimes.!2
At this juncture, a brief analysis of the IC] decision in the Arrest Warrant
(Congo v. Belgium)'® handed down on 14 February 2002, is apposite to
illustrate the discussions of these issues. In the case, the Congo DRC had
argued before the World Court that Belgium violated international law by
issuing an arrest warrant against the Former Congolese Foreign Affairs
Minister (Mr Yerodi) for serious violation of the Geneva Convention of 1949
and for crimes against humanity allegedly committed before Yerodia took
office.1 The acts charged were perpetrated in 1998 before Mr. Yerodia became
the Minister of Foreign Affairs, and included hate speeches allegedly inciting
attacks on the Tutsi population in Congo DRE.

Specifically, in its memorial before the 1CJ, Congo argued that Belgium
breached the ‘principle that a state may not exercise its authority on the
territory of another state; the principle of sovereign equality of mern.bc::r states
of the United Nations, along with the diplomatic immunity of the.Mlmster‘ for
Poreign Affairs of sovereign state.!® In her counter memorxal,.Belgmm
contended, however, that there had been no violation of international l‘;‘:lw
given that the Foreign Affairs Minister involved, enjoyed absolute immunity
from prosecution while in official visits to Belgium. In oth'er words, s_uf.h s.tate
official may only be liable for criminal prosecution dur-mg suc.h visits in a
Private capacity to Belgium. The ICJ held that such immunity very ?Nell
eXisted and mandated Belgium to cancel the arrest warrant and Belgium

Qrried out the order. Strangely enough, the World Court went further in.an
9biter dictum to state that ‘not only would an incumbent Minister of Foreign

oy
2000] | | | |
1*%;;30 Akc;]n[d:‘;ai??:xgcze?gzéhah) ‘Immunities of State Officials, International Crimes, and Foreign
15 Omestic C°“n5'(2011)21 EJIL4. :

(zﬂ?ntm Ajibo, ‘Immunities and International i
lﬁlbid.i) U2) Ife Journal of International and Comparative

Crimes: The Emerging Reality in International Law’
Law532-546.
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Affairs be protected by state immunity but also a Former such Minister
regard to his or her official acts.’!’

Following this strange decision by the IC] in 2002, there has beep
avalanche of academic writings regarding the extent of the prosecution f
international crimes in relation to both the serving and former such state
officials.’® Agreed that both the former and incumbent state officials are
immune from prosecutions in certain circumstances from the possible
jurisdiction of foreign states, however, it is argued that the precise contours of
the relevant customary international law rules on immunities remains
inconclusive in respect of international crimes perpetrated by such former
state officials. This is further complicated given the recent state practics

under the international law.

DEFINING IMMUNITY IN INTERNATIONAL LAW: STATE AND
DIPLOMATIC IMMUNITIES

It is trite law that state agents are immune in certain circumstances
jurisdiction of foreign states and these immunities are derived from the
customary international law of state immunity. In the first place, the purpost
of this protection is to prevent states from exercising control over the publi
acts of other states. Second, under customary international law and aPP]ica_bl.e
treaties, diplomats are entitled to immunity from criminal and
jurisdiction of the foreign states to which they are accredited."” While som
agents enjoy wider immunity given their status or office (immunity ralior
personae), the immunity of others are merely on acts carried out 10 thes

official positions (immunity ratione materiae).2’

from the

Immunity ratione personae - Immunity Attaching to an
Office or Status i
The first type of immunity applicable to certain state agents iS lmmul o
ratione personae which attaches to a particular office and are possesse Of_ fﬂgr
long as the official is in the office.2! These immunities are limited © e

1L,

“:\mhnnyj Colangelo, ‘Jurisdiction, I : . C'fl":f'jrﬂlr

18 ; , Immunity, Legality, and Jus Cogens’ (2013-2014)14 o

éa.ivm;re Zappala, ‘Do Heads of State in Oﬂiccge E::joy Ir]nmunigty fro(m Jurisdiction for {D:E’\Wf:

Slrclf!?e::s -‘;fhe Gh.add“ﬁ Case Before the French Cour de Cassation’ (2001) 12(3) E/lL {932'002’ 12 ‘ﬁ‘

v » immunity for Core Crimes? The ICJ's Judgement in the Congo v Belgium [C Oﬂ;a"l
Trie fg:,lf::;nn:{j :f a{née.maabm! Law 877-893; Antonio Casses, ‘When May Seniof 5;‘;}4) E

\ Journal af.fnreman':m! 123?5?3?:;? Comments on the Congov. Belgium case’ ( 002)

ienna Convention of D :
herei of Diplomatic Relati : 3227,
SRS VOOR) bttty o 18, 1061, 25, 91, 23 usT

Ay
This is known as ‘personal’ or j
Timmunity ratione personae ﬁ
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' qumbers of officials, including Heads of State, Heads of Government, and

Foreign Ministers.”? Similarly, treaties may accord similar protection on
jiplomats, representatives of states on international organisation and other

. official on special foreign missions on foreign states.2? It is a settled law that

the predominant justification for such immunities is that such protection

. enables the state official for smooth conduct of international relations and

global co-operation in the comity of nations and as such, they are attached to
these state agents who represent the state at the world arenas.?® The efficacy of
this process of communication and co-operation in turn demands that the
state officials charged with the conduct of international diplomacy be able to
travel freely so as to carry out their duties without the fear or possibility of
harassment by other states.2> In other words, these immunities are essential
for the maintenance of a system of peaceful co-operation and co-existence
among states.2® Increased global co-operation entails that this protection is
especially needed as the ICJ has stated that there is: ‘no more fundamental
prerequisite for the conduct of relations between States than the inviolability
of diplomatic envoys and embassies.’?’

Scope of immunity ratione personae in international law

Given that the Head of states, diplomats and other agents with these
Immunities will be impeded in the exercise of their functions if thf:y.are
fiEtained while in global arenas, these officials are immune from cr?mmal
Jrisdiction on foreign states.?8 In Arrest Warrant, the IC] held that_ thlf type
of Immunity applies not only in relations to the official acts of this limited
8oup of senior officials, but also in relation to their private acts. Similarly, the

k

e ..
13See Ajibo (n 15) 539 :
"¢ Arts 29 and 31 of UN Convention on Diplomati

32=7 Onventions on the Privileges and Immunities 0

Y
A2, 3 ; ial Missions 1969, 1400 UNTS 231.
Puak G o L Cvertion on Spec:n}lzfl‘;ssmz nnation's leader to engage in his official duties,

o Stated that: ‘Head-of-state immunity a : i i

:]dcttlhing travel to foreign countries, without fearing arrest, detentll:)ftl t(l)xr Olh_‘l’lr tr:i;:?:\?l:j::tce‘:ints:tt:i?l
i . : ntee that they will no

in o3 role as the head of sovereign state. .. Without the guara Y

t the nisks of
OTeign courts h imply choose to stay at home rather than assume ;
engagi“B in m:e:na:;farziﬁrc:;;nc;yalsalroa?d?t See Michael Tunks, ‘Diplomatic or Defendants? Defining

the p -656
2%, Future of Head. of. ity’ (2002) 52 Duke L./651-656. i
?h""‘ arrant - ]o;tsst:;::;?emg;il;{og of Judges Higgins, Kooljmans & Bucrg'ml}!d, ;Eag. Z‘it\(::;(u;gf
tnilt Immunities are granted to high state officials to guarantee the proper functioning o d ch 3
— inter-State relations, which is paramount importance for well-ordered and harmonious

byl : atio l )
Un nal system’. ; ReP 3,
; 91_’ ted States Diplomatic and Consular Staffin Tehran case ( United Statesv. fran) [1980] IC] ReP 3, para

Anthop,

Haypy FOY ] Colangelo, “Jurisdiction, Immunity, Legality,
Ga X, ‘The Resolution of the Institute of International Law on

Tmeny (2002) 51 /ne7 L & Comp. L.Q119.

¢ Relations 1961 (VCDR) 500 UNTS 95; Arts IV, Sec
f the United Nations 1946, 1 UNTS 15 and 90 UNTS

d Jus Cogens’ (2013-2014)14 Chi. J. Int7L.53.
il ogthe Immunities of Heads of State and
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immunity applies whether or not the act in question was done at a tj
the official was in office or before entry into office.?? Moreover ,:,h‘vhe.n
essential in not necessarily the nature of the alleged activity or Wh;n ha‘:“
performed, but rather whether the legal process invoked by the foreign m?s
aims to subject the agent to a constraining act of authority at the time Whe;
the official was entitled to the immunity.3°

Indeed, even attempts to arrest or issuance including circulation of arrest |
warrant of the senior official would be a breach of international law.3!But the

invitation of such an official by the foreign state to testify or provide

rily may not.>> However, since this type of immunity i '
in order to allow unimpeded exercise by the state !
it is argued that such immunity
office. After the person has “
ted by immunity ratione
like any other st

information volunta

accorded at least in part,
official for his or her international diplomacy,

should exist for only as long as the person is in
ceased to hold office, he or she is no longer protec

[~

a3

personae. In other words, once retired, such person, .
official enjoys only immunity ratione persone regarding his or her ofﬁﬂs 2
. Wil . . . (e
duties. The principle that immunity ratione personae extends even todcil:ar \
involving allegation of core crimes such as crime against humanity *_‘Ss i1
crimes must be taken to be applying to all those serving state ofﬁclth : ‘I a A
diplomats possessing this type of immunity.>*In Arrest Warrank \
succinctly stated that: \

. mary \

It has been unable to deduce.that there exist .und.er Cl;f::fro \
international law any form of exception to the rule according |mmt: Foreln .
criminal jurisdiction and inviolability to incumbent Mlnlster ocrimes or ¥
Affairs, where they are suspected of having committed war f.\?
crimes against humanity.
Jevant ® N

. i £ : € !
This has been largely applied by national courts i r€ 8 that 1}
be constf Al

including being upheld in state practice.3> While it may

2 1bid.
*Ibid. para 55, 70-71
' Ibid; Case Concerning Certain Question of. Mutual Assistance in Crimin ,
1CJ judgement of June 4, 2008 para 170 available at <http: icLic) , f
n(‘:-llt)l accessed January 2019 o> 1044 gﬂl"w !
» P: ;:n cf"‘““fg‘ and Arthur Watts (eds), Oppenheim % International Law (1992) ! rary O Int j
. G?r;_ :}cm. Official Capacities and Immunities’ in A. Casses ¢/ al, (eds), Comme _ Q
| u gauminal Court (2002) 975, 989-990. % 3
[ “s“ec}::jé 2’]”‘”’, Para 58 (o {Sp;iﬂ: AE) J g
Nacional ;99$;T::: ;q b 1414 (2001), 125 ILR 456 (France: Cour de Cassation); cn;se and Ofbﬂ;’lﬂ’d ,:lp s 4
Pinochet (No 3) 1999, Cassess note 3, 272; Rv. How Street 5u;amwmyMagfﬁ”Goﬁ, HoPS, ;3% {
Philips); Zachiona v Lz All ER 97, 126-127, 149 (see the views of per Lor vernment 1
suggestion of immunier (620¢ 169 F. Supp 2d 259 (SDNY 2001 ). The US BT " g ot
 in'a case brought against the then President of Chin® 2 €

LT s 3

e S
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mmunity of the Head of State was denied in United State v. Noriega*
However, in that case, it remained doubtful whether immunity was ever

siached given that the US government had never recognised General Noriega
(the de facto ruler of Panama) as the Head of State,??

CATEGORIES OF OFFICIALS PROTECTED UNDER IMMUNITY RATIONAE
PERSONAE

As argued previously, the Head of State, Head of Government and Diplomats
possess immunily ratione personae®® Nevertheless, it remains doubtful
whether this category of immunity applies to other senior government officials
since in the Arrest Warrant the court without any reference to supporting
state practice stated that it applies to ‘diplomatic and consular agents [and]
certain holders of high ranking office in a State including the Head of State,
Head of Government and Minister for Foreign Affairs.”>

Itis argued that the above statement of the World Court appears to mean
that the category of senior officials included for protection is not closed. For
¢xample, Foreign Ministers were held to be immune because they are
responsible for the international relations of the state and ‘in performance of
these functions’ he or she is frequently required to travel internationally, and
thus must be in a position to do so unhindered at any time the need arises.
However, it is posited that relying on this kind of protection by reference to
the international duties of the agents involved would make it difficult to
confine the immunity to a limited group of officials. This i's because, a large
humber of s(ate agents both senior and junior are charged with the- conduct ‘ff
Nlernational relations and would need to travel in the exercise c?f their
Unctions, Ministers (both senior and junior) other than those particularly

?Ssigncd for the job of foreign affairs often represent their' s.tate
they may have to conduct bilateral negotiations
their government at international

ly, it is difficult to think of any

! i 1 []

:}?llml:onally. Sometimes,
0”1 the governments or may represent
"Banisation o global summits. Current

\

U] (
Seany gty

‘Head-of-State and Forc}gzlloafglzcial
) Int!L].

in the United States after Samantar: A Suggested Approach (2010) 3425:;‘:{“:’: (gontemporary

urphy, ‘Hend-ol'-Stn;c Immunity for Former Chinese President ll;';g_”

;’-‘ of the United States Relating to International Law’ (2003) 97 A//L

Vibig, >4 1206 (11 Cir 1997),

See I

"See ,1)1”’0"” V. France |2008) 1C) Judgement of 4'h June 2008 Para 17

r
€8t Warran,, para 53,

'uman rights violations See generally Christopher Totten,

P"I\t:ll
) 177

0; VCDR, arts 29 and 31

L
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ministerial position whether in Africa or beyond that would not demanq ,,
least some level of international involvement at some point.*?

This paper posits that the limits of the protection should be drawn doyy,
and officials included be specified. Undoubtedly, this would not only benefj
both the courts and litigants. Equally, the clarification has salutary effect ¢,
international law practitioners vis-a-vis their clients when such issue arises,

DIPLOMATIC OFFICIALS ON SPECIAL MISSIONS
The officials on diplomatic and special missions for their state at international

organisations are accorded immunity via treaties.*! Similarly, Articles 29 and
31 of the UN Convention of Special Missions 1969, provides that any official
abroad on a special mission on behalf of his or her state is inviolable, with the
result that he or she may not be arrested or detained. Furthermore, Articles 31
of that Convention provides that ‘representatives of the sending State in
special mission and the members of its diplomatic staff are immune from
criminal jurisdiction of the receiving state.”¥> While these treaty-based
conferrals of immunity ratione personae extend the category of protection
beyond the Head of State, Head of Government, and Foreign Minister, they
further ensure the smooth conduct of global relations and diplomacy.
However, the issue remains as to whether the immunity described above
represents the current rules of customary international law. While the
International Law Commission (ILC) was of the view that immunity of special
mission was set up as a matter of international law, nevertheless, the US
Federal District Court doubted that these provisions represented the rule of
customary international law.4> In fact, the US Executive Branch has
maintained that foreign agents only temporarily in the United States oP
‘special diplomatic mission’ are entitled to immunity from the jurisdiction -
criminal or civil in the US courts.#® In other words, what is particularlY
important is the acceptance that the claims of this immunity have gon°

|ding the

0 In Djiboutsv. France [2008] IC] Judgement of 4' June 2008, the IC] confirmed that official ho g

(non-ministerial) posts of Public Prosecutor and Chief of National Security did not enjoy Im
ratione personae.

! See Art IV, Para.11 of Convention on the Privileges and Immunities of the Organization
(1965) now (AU) <http://www. V. i i 1 i 1
on 10th June, 2019)

ﬁ See the UN Convention on Special Mission 1969, Articles 29 and 31 :
USA v. Sissoko (1997) 121 ILR 599(SD Fla 1997) 358. However, it is now generally recognised
are under an obligation to accord the facilities, privileges, and immunities in questions to special
and the members. - . pcC

44 See the suggestion of the imm unity issued by the US Executive Branch in L/ Weixwn v. Bo Xilai- D

(Zjﬂ‘i;;} 040649 (RJL) <http://www.state.gov/documents/organisation/98832.pdf> (last accessed on Juné

of African Unity
> (last access

d that States
missions
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beyond the traditional Head of States, Head of Government and Foreign
Minister. For example, the US government mentioned the existence of
ijmmunity in a case brought against the Chinese Minister of Trade and
Commerce.®

Furthermore, a plethora of decisions can be found in other jurisdictions
in support of this owing to the fact that a number of foreign governments and
courts are willing to accept the customary law position of the rule granting
immunity to members of special missions. For example, Djibouti relied on the
Special Mission Conventions in her written pleadings although neither it nor
France was a party to the Convention.® Similarly, in Re Bo Xilai¥ a
magistrates’ court in the UK was willing to grant immunity to the same
Chinese Minister of Commerce on the basis that this was required by the
customary international law since he was part of special mission.8 In the same
vein, the Federal Republic of German refused to arrest the then Chief Protocol
Officer to the President of Rwanda (Rose Kabuye) when she was on an official
visit to the country in April 200849 Similar decision was reached in
Tabatabar® by the Criminal Chamber of the German Federal Supreme Court.
It has been accepted that this type of special mission immunity applies even in
cases concerning international crimes. For instance, immunity was recognised
in Re Bo Xilai even though the case dealt with allegation of torture.

However, a further issue at the front burner is how to determine the
precise contours of the special mission immunity. In particular, it is pertinent
to ascertain what constitutes a special mission? A special mission is ‘temporz-u'y
mission, representing the State that is sent by one Statel to anoth‘er State w.vuh
the consent of the latter for the purpose of dealing with it on .SPEF.lﬁC questions
or of performing in relation to it in a speciﬁcf task.>! .Thfs mdj.cates t.hat th.e
receiving State is not only aware that the foreign official is on its terr.ltory, it
must also consent to that presence and to the' perﬂ?rmance Of the SP‘fCIfiC tas'k.
Arguably, it is this sort of agreement that gwes rise to th'e fmmumty. Wher
this special mission immunity is largely wlqe, howe\.'er, it is argued t}l\a'l its
applicability does not extend to State official especially a foreign munister

‘SIbid - - .
. ibout! i Republic of Djibouti.
::"(‘4”' val Assistance in Criminal Matters (/1 of the Republic of D)
2005) 1 g
* See al)so Zti: Il‘:fogiding in England regarding Israel Minister Ehud Barak HC Deb 13 Dec 2010 vol 520
72WS, " .
* However, the German government arrested her on a subsequent visit in the samesyea‘r, argum;r Lh;:n she
WASin G""many on riEate capacity- a VIEW disputed by Rwandan f}ovc.rnr'n:;lt- ee ggr;ssa alman,
: ubstitute for the ICTR’ (2008) 6/ Int’l Criminal Justice395.

‘French Justice’ toS
2 Decisionl::f I2C; ;cin;i;:‘gse No 4 Str 396/83, 80 ILR (German: Federal Supreme Ct).

Art 1 of the UN Convention on Spedal Mission 1969
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abroad on private capacity. Arguably, this is what differentiates it frop, the
type of immunity ratone personae discussed by the ICJ in Arrest Warrap, 1,
Congo v. Belerum the 1C] justified the conferment of this broad immunity y,
serving Foreign Minister on the basis that it was necessary for the conduct of
international relations even on personal visit,

This paper posits that the above argument from the World Court js
untenable and unconvineing, In other words, it is hard to follow given that it
was not supported with any known state practice under customary
international law. In the same vein, it is difficult to see why a Foreign Minister
should require immunity from jurisdiction when on a private visit. Such visits
are not necessary for the international relation of states.>? This could be the
reason why the German government arrested Chief Protocol Officer to the
President of Rwanda (Rose Kabuye) on a subsequent visit in the same year
arguing that she was not immune in Germany on private capacity - a view
disputed by Rwandan Government till date.** To the extent that a Foreign
Minister or other official is immune whilst abroad on official visits then the
conduct of international relations should not be largely hindered as the
Minister is free to travel to conduct such diplomacy. It is further argued that
the basis for immunity of senior officials when abroad on a private visit must
be sought elsewhere and not covered under the protection.

IMMUNITY OF STATE OFFICIALS - IMMUNITY ATTACHING TO

OFFICIAL ACTS
State agents are immune from the jurisdiction of other states in relation to ac®
carried out in their official capacity. This type of immunity attaches to ‘h‘i
official act rather than the status of the official.> It may be relied on by “L
who have acted on behalf of the state with respect to their official ucts.f’? Bot
the former and the serving agents may rely on this immunity in relation “:
official acts carried out while in office. It may also be relied on by Pt‘rss‘;“frﬁ :
bodies that are not state officials but acted on behalf of the state-—
application of immunity ratione materiae to state official has been MO’

B e s i ;A arp (WO
common in civil issues rather than in criminal cases. However, there are

i : tiond
‘lé:'l"'.m 1,29, 31, 32 and 35; R v. Alebeck, ‘The Immunity of State and Their Official in Intern?
minal Law and International Human Rights Law’ (2008) 179-180.
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\ policies ur_u‘lerlymg. lht‘. conferment of immunity ratione materiae’’
his kind of mu.n.umty gives effect to a substantive defence, in that' it
Jicates that the individual official is not to be held legall "y l
n e gally responsible for
ols that aré, 10 c.ﬂect, those of lhel state. Such acts are attributable only to the
qate and im:\qﬂtll'llt)’ m'none materiae is a mechanism for shifting responsibility
o the state.™ Che ra\llon:ale for this is that state official cannot be subject of
wenal sanctions or penalties for conduct that is not private but carried out on
behalf of the state. In essence, this is a well-established principle of customary
- ernational law dating back to the eighteenth and nineteenth centuries.”®

Second, immunity of state official in foreign courts prevents the
drcumvention of the immunity of the state through proceedings brought
against those who act on behalf of the state. A foreign sovereign government is
often represented by agents and the immunity to which it is entitled with,
including its acts would be illusory except it is extended also to officials in
respect of the acts carried out by them on their behalf.6? In this sense, the
immunity operates as jurisdictional or better still procedural. It also bars and
prevents courts from indirectly exercising control over the acts of the foreign
state through proceedings against the official who performed the acts.5!

Thus, the two types of state immunities which safeguard individual are
namely: immunity ratione personae which protect the official from criminal
prosecution, but only temporarily, during his or her term of office. Also,
immunity ratione materiae which protect every serving or former state
official, but only in respect of his or her official conduct.

On the whole, the explanation above has shown th

f.t"‘te immunities and diplomatic agents, there cannot be a _
Immunity of former Minister of Foreign Affairs’ as stated by the IC] 1n Am.est

Warrant, Rather, the immunity available to former Ministers of Foreign Affairs

'S the same as for every other Former state official, namely, irnmum.ty ration¢

Materiae. Similarly, it should be noted that diplomatic or consular xmmumti

Must not be confused with state immunity- Diplomats and consuljar fxgentsnair

State officials and therefore are protected not only by.dil?lomatu: ltn::?ltlhufg
it also by state immunity. This protection is essential In respec
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states which are not bound by the regulations of diplomatic or Consylyy

immunity.®2
D INTERNATIONAL CRIMES: EMERGING REALITY py
STATE PRACTICE

This section examines the exceptions to the immuni_tigs set out above wity
respect to criminal prosecution for allcgefj commission of. internations|
crimes.83 It seems that an exception to functional immunity exists in relation
to where an individual is responsible for core crimes under customary
‘nternational law.5¢ The consequence of this is that the state official, including
the former Head of State, is personally responsible for his or her crimes. The
French Court (Cour de Cassation) indirectly confirmed the existence of this
exception.%> Similarly, in Pinochet (1),56 an Appellate Committee of the
House of Lords held by a margin of three to two that the former Chilean
President Augusto Pinochet was not immune with respect to crime under
international law.%7

Similarly, in construing the scope of the UK Criminal Justice Act of
1988, the House of Lords in Pinochet 118 ruled that a Head of State cannot
claim immunity for torture given that it cannot constitute an official act?
The analysis of the individual votes of the decision suggested that four of the
seven Law Lords denied immunity for core crimes in general not )'US.I 'f‘“
torture under the Convention Against Torture.”’ Therefore, the decsio?
could be viewed as state practice and opinion juris that immunity mﬂfﬂ?"
m'areriae does not exist for international crimes such as torture, genoc! 4
crimes against humanity and war crimes. However, the Law Lords deciston
upheld that the immunity ratione personae of incumbent Head of State ar¢ y:

2 E
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offective protection against prosecution for the alleged commission of
ternational crimes.’!

Moreover, apart from Pinochet, other state practice exists that support
e view that there are exceptions to state immunity for state officials.”? For
eample, countries which requested the extradition of Pinochet including
Spain, Belgium, Switzerland and France must have concluded that there are
no immunity against a former head of state. In particular, Spanish courts
denied immunity to Pinochet on several occasions.”? In the same vein, in
Bouterse’* in the Netherlands, the Gerechtshof (the Dutch Court) Amsterdam
held that ‘the commission of very serious offences — as are concerned here
(crimes against humanity) cannot be regarded to be one of the official duties
of a Head of State.”® Thus, the court denied immunity to Bouterse for crimes
allegedly committed by him while in office. On appeal to the HogeRaad
(Dutch Supreme Court), the Gerechtshofs finding on immunity remained
unchallenged (though the decision as whole was set aside, inter alia, for
reasons regarding the principle of legality).”®

While the few exceptions cited above may not universally represent an
dceptance of general practice, however, it is argued that. these notable
eXceptions are indication to the emerging reality in international law from
State practice supported with opinio juris.
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and subsequently approved by the UN General Assembly with its rego)ys:

affirming the principle of Nuremberg.”® In addition, a principle in ﬂ]eu‘t(lon
<ame direction was approved in Genocide Convention of 1984.80 Simila:l

the rule was induded in ICTY Statute,3! ICTR Statute,®? ICC Statute$3 , ZI
Special Court for Sierra Leone.$¢ The inclusion of these rules in the statme;:,f
UN ad hoc Tribunals ICTY, ICTR and particularly the Special Court for Sierrs
Leone cannot be taken as solely a treaty stipulation.% If before the adoption of
these Statutes, the irrelevance of official capacity had not already been 2
principle in customary international law, Heads of State and other senior
officials accused of international crimes under the statutes might not be
considered responsible for acts perpetrated at any time prior to the adoption

of the Statutes themselves.

JUS COGEN VERSUS INTERNATIONAL CRIMES

Jus cogen - a peremptory norm - refers to certain fundamental, overriding

principles of international law, from which no derogation is ever permitted.*
ly which norms aré Jus

There is no universal agreement regarding precise

s nor how a norm reaches that status, but it is generally accepted that Jus
cogen includes the prohibition of genocide, maritime piracy, slaving In generd
(to include slavery as well as the slave trade), torture, refoulement and wars of
aggression and territorial aggrandizement.®” Under the Vienna Convention 01

946)

3 |mternational Military Tribunal (IMT Charter), art 7; UN General Assembly Res.1/95 (1
# UN General Assermbly Res. 1/96 (1946)
“UNSa:nriryComleﬁsﬂ,anTICTYSmuzc ;

£ UN Security Council Res 955, art 61 ICTR Statute
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$72005/915, 4 Oct 2000. 01200 !
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ihe Law of Treaties, any treaty that conflicts with a peremptory norm is void.58
Unlike ordinary customary law which has traditionally required conse t1 .d
Jlows the alteration of its obligations between states through t::aataiZS
peremptory norms cannot be violated by any state “through intemationai
wreaties or local or special customs or even general customary rules not
endowed with the same normative force.”®® However, the International
Criminal Tribunal for the Former Yugoslavia stated that there is jus cogen for
Fhe pr.ohibition against torture.”? It also stated that every state is entitled ‘to
investigate, prosecute and punish or extradite individuals accused of torture,
who are present in a territory under its jurisdiction.”®! Therefore, there seems
to be a universal jurisdiction over torture. The rationale for this is that “the
torturer has become, like the pirate and the slave trader before him, Aostis
humani generis, an enemy of all mankind.”??

Nevertheless, the assertion that the commission of international crimes
cannot be legitimately regarded as official acts of a state because it offends the
tule of jus cogens should be viewed with caution in light of some recent

judicial decisions. In Prefecture of Voiotia v. Federal Republic of Germany”
tion for the atrocities committed by

concerning the civil claims of repara
f the First instance and Supreme Court

German forces, both the Greek Court 0
agreed that an act that offends jus cogens rules do not qualify as sovereign

acts. This could imply that Germany had waived its immunity having
committed such acts.?4 Nonetheless, this same case Was dismissed by the
German Court on the ground that it was not the international law currently in
force.95 Similar decisions were reached in a long line of cases including Prinze
V. Federal Republic of German y, 26 Ferrini V- Federal Republic of

Germany,’and Jonesv. Saudi Arabia®®

——— i
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CONCLUSION

This chapter has argued that the IC]'s obiter dictumin Congo v. Belgium, hy,
Ministers of Foreign Affairs are immune from official acts even when they 4,
no longer in office is both not well reasoned, unconvincing and hard 1,
reconcile with the existing law of state immunity. The decision seems to hae
neglected largely the existing state practice including the opinion juris in
relation to state immunity ratrone materiae in the context of the prosecution
of international crimes. It is argued that a more persuasive theory is suggested
upon which removal of immunity ratione materiae can be relied on issues
involving international crimes. While international crimes may be official acts
as advanced in some judicial decisions, it is argued that immunity ratione
materiae ought to be jettisoned as soon as a rule permitting the exercise of
extra-territorial jurisdictions over that crime including the contemplating
prosecution of state official emerges.



