IGBINEDION UNIVERSITY LAW JOURNAL

Volume 11 June 2024

Published by
College of Law
Igbinedion University Okada
Edo State, Nigera.

ISSN: 1595-5141

Citation: (2024) 11 LU.LJ.



Igbinadion Unliversity Law Joumal ~ Volume 11, June 2024

Hate Speech and State Censorship: An Imperative for the
Reappraisal of the Constitutional Right to Free Speech in Nigeria

Abstract

Freedom of speech is one of the fundamental human rights embodied in the Nigerian
constitution. However, different approaches exist as to what should be agreeable speech
around the world. Some countries are more liberal than others for probably certain
forms of speech and even the expression of certain views. While hate speech is a matter
of controversy nationally and internationally, there are legitimate concerns about
unwarranted repression stemming from the frequent lack of focus and clarity in the
discourse surrounding hate speech and freedom of speech. The aim of this study is to re-
evaluate whether there is any merit in the allegation regarding Nigerian government’s
invasion of citizens' and lawful residents’ constitutional rights to free speech and
privacy on the basis of hate speech. The methodology employed in this research is
doctrinal. This paper recommends that the Nigerian government should amend the
existing statute relating to hate speech censorship to include unequivocal definitions
and sanctions. Comparably, through exhaustive and unbiased investigations, an
independent judicial and supervisory body should be in place to restrain the abuses of
law enforcement agencies concerning the suppression of free expression in general and
hate speech in particular. In balancing the conflicting interests between the freedom of
speech and the protection from hate speech, the courts should proceed from the
principle that the right to free speech being a fundamental human right, must be given
preferential protective consideration although not absolute. Therefore, the paper argues

that any claim on restriction or derogation on constitutionally protected rights must be
construed strictly.

Keywords: State Censorship, Right to free speech, Hate speech, Nigerian Constitution,
Nigerian government.

1. Introduction

“I disapprove of what you say, but I will defend your right to say it to the grave.” A
remark attributed to Voltaire is a common catchphrase among free speech advocates.'
Civil libertarians frequently defend and support the idea that the right to freely
communicate objectionable beliefs is a ﬁmd'amental human right that should not be
restricted except in extreme cases. The Nigerian constitution states that everyone has a
right to freedom of expression.> However, the question of what communication should
or may be outlawed because it incites people to hatred, also known as “hate speech,” is
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a source of heated debate around the world, Many countries have laws that restrict or
censor certain forms of communication or words that encourage violence and hatreq,
There is no doubt that a person’s boundaries of freedom cannot impede the freedom of
others in view of the fact that there are freedoms to do things and freedoms from things,

Essentially, where a particular right violates someone else’s freedom, such
freedom is expected to be limited by any responsible government that seeks to promote
a safe and respectful community for its citizens.” Proponents of free speech favour an
unfettered access to ideas in which no expression is limited.* The advocates believe that
the greatest way to respond to damaging speech is through dialogue, which allows
diverse shades of opinions to freely criticise it.> Others say that hate spéech regulations
are critical in protecting minority populations from the harm that such speech creates.$
Different perspectives on what constitutes appropriate speech can be found all over the
world. Some countries appear to be more tolerant of particular forms of speech and even
the presentation of certain opinions than others. For example, the United States of
America has traditionally been a country that actively defends the constitutional right of
free expression.’

Even so, there are various restrictions on free speech, such as speech inciting
‘imminent lawless action’ and those that censor vulgarity.® Even proponents of free
speech believe that hate speech warrants particular treatment, especially when directed
towards minority who are unable to respond.’ It has a serious and disastrous impact on
people’s life, health, and safety. It is destructive and disruptive to communities, stifling
social progress in the battle against prejudice. Hate speech has the potential to lead to
war and genocide.!” Although free speech is a fundamental right, it should not be
allowed to trump other people’s essential human rights."!

Owing to the likelihood of the abuse or perhaps the weaponisation of the 1:ight to
free expression among the various interests in the society, the government takes it upon
itself to regulate and censor the exprcssi(.n.l of mdl.vu'iualls’ frgedom within its
jurisdiction. The practice of suppressing, lirmtmg,_or climinating disagreeable or any
other sort of communication is known as censorship. Despite the fact that all political
regimes engage in some form of censorship, liberal democracies have distinguished

themselves from illiberal politics by limiting censorship and ensuring free speech

3 N Mohammed *Tackling Hate Speech in Nigeria. Blueprint’ at <https://www.blueprint.ng/ tackling-haté-
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guarantees.'” Like Nigeria, many liberal democratic states across the world have
entrenched freedom of expression in their national constitutions, and it is one of tl}c
cardinal features of the United Nations Declaration of Human Rights (UNDHR) in
1948.

The article is divided into six parts. Part one is the introduction. Part two is the
conceptual analysis. Part three discusses the state censorship on free speech. Part four
dwells on the implications of hate speech and state censorship on constitutional right to
privacy and free speech. The last part concludes and recommends the ways forward,
This paper contributes to academic scholarship as it aims to clarify further on what
constitutes hate speech by analysing the existing legal framework available in the
regulation of hate speech in Nigeria. It also addresses whether there should be a limit to
freedom of expression in a democracy or otherwise, Ultimately, this paper hopes to

construe hate speech from a state censorship purview in order to establish its relativity
to the constitutional right to privacy in Nigeria.

2. Defining hate speech

There is no generally accepted definition of hate speech worldwide.' The definition of
what constitutes ‘hate speech’ is still debatable. However, hate speech has been
described as speech that has no meaning other than the expression of hatred for some
group, such as a specific race, especially in circumstances where communication is
likely to provoke violence.'* Hate specch has also been defined by the 2007 Committee
of Ministers of the Council of Europe as ‘covering all forms of expression that spread,
incite, promote, or justify racial hatred, xenophobia, anti-semitism, or other forms of
hatred’.' Hate speech is when someone or something attacks, threatens, or insults
someone or something because of their national origin, ethnicity, colour, religion,
gender, sexual orientation, or disability.!” Hate speech is defined as speech that
denigrates, harasses, intimidates, or incites hatred toward a person or group based on a
trait such as race, ethnicity, religion, gender, or sexual orientation.'® The term ‘speech’
encompasses spoken inscriptions and utterances as well as pictorial representations and
symbols,"’Hate speech is also defined as any form of communication, whether in
speech, writing, or behaviour, that targets or uses derogatory or discriminatory language
in relation to a person or a group based on who they are, such as their religion, ethnicity,
nationality, race, colour, descent, gender, or other identity factor,?’ Hate speech makes
people feel bad about themselves because of their race or ethnicity, religion, gender,

2 JS Mill. On Liberty (John W, Parker & Son, 1859) p. 23
" UDHR 1945, art 19,

" Uzoka (n 12),
" B Garner Black’s Law Dictionary (9th Edition Thomson: West Publishing Co, 2004)
:: I‘t},Mh (n12)3
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;: H LaFollette The International Encyclopedia of Ethics (2% Edition; Wiley, 2019) p. 16

Guterres, United Nations Strategy and Plan of Action on Hate Speech (United Nution, 2019)
‘h“Dlif/Www.ml-orp accessed 30 July 2024,
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: , political confrontations, discrimination, animosity, and the
openness of social media 2¢

‘ 1 n Some of the effects of hate speech include that; it
undenmne.s an individual's dignity, results in humiliation, discomfort, and
psy °h°l°gl§8l or emotional pain.> Nemes posits that hate speech can cause individuals
gnief, anguish, dread, embarrassment, and isolation.2While hate speech directed against
certain groups of individuals can cause inequity and isolation, it also instils fear in them,
discouraging them from participating in the community and expressing their
thoughts.*’In addition, Nielsen argued that the degradation and humiliation caused by
hate speech might silence the ‘victims’ and therefore cement existing hierarchies in
society,” whilst Parekh claims that 1t can also encourage victims to become aggressive
and dangerous.?®

Numerous criticisms have been levelled against hate speech. It has been
portrayed as a threat to liberty, a violation of autonomy, an impediment to self-
realisation, a stifling of truth finding, and the source of chilling forms of valuable
speech.’® In the name of free expression, hate speech should not be condoned. It has
genuine and catastrophic consequences for people’s lives, as well as putting their health
and safety at risk.*'On the other hand, freedom of expression should go beyond limiting
the ability to prohibit speech and rather aim to create truly equal conditions. Nigerians
have recently benefited from technological advancements that have allowed them to
openly express their opinions on problems that directly or indirectly influence or impact
their lives. As a result of the social media expansion, hate speech transmission has

*! A Cortese Opposing Hate Speech (Pracger Publishers, 2006) p. 13 i = :
2 E. Neisser, ‘Hate Speech in the New South Africa: Constitutional Consideration for a Land Recovering

from Decades of Rational Repression and Violence® (1994) South African Jowrnal of Human Rights 336-
356

* E. Kayambazinthu and F Moyo, ‘Hate Speech in the New Malawi® in H. Englund (ed.) 4 Democracy of
Chameleons: Politics and Cultwre in the New Malawi. (Elanders Gotab, 2002) _
"T.Ahhli.HFa,gldeth‘AudicnccPucepﬁonofHat:SpeechmdFmﬂlangmgcintthot_:lﬂ
Media in Nigenia Academicus’ (2017) International Scientific Journal 164; S. Spiegel, ‘Hate Speech, Civil
Rights and the Internet: The Junsdictional and Human Rights Nightmare® (1999) Albany Law Journal of
Science & Technology 1-8 ‘ : " . .
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(2002) 58 (2) Jowrnal of Social Issues 341-361. o 3)
* 1. Nemes, ‘Regulating Hate Speech in Cyberspace: Issues of Desirebility and Efficacy’ (2002) 11(
Information & Commumications Technology Law 193
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become more decentralised, allowing audiences to participate in the creation and
distribution of media material® It is worth noting that Nigeria, like many countries,
struggles to strike a balance between the right to free expression and the need to curtail
individual’s speech that is harmful to national harmony, unity, and peace.

e —

3. Theories of Human Rights

a. Utilitarianism:
For the utilitarian, the just action is that which, relative to all other possible actions,

maximises utility or the “the good.”*® The justice or injustice of an action or state of
affairs is determined exclusively by the consequences it brings about.>* If an action
maximises utility, it is just. On this account, therefore, rights are purely instrumental.*®
Utilitarian will honour a right if and only if it will lead to the maximisation of utility.?
This statement also indicates the limits of all rights. If the exercise of a particular right
will not maximise utility, the utilitarian is obligated to violate that person’s rights for the
sake of utility.’” The point at which the letter of right defeats the purpose is the point at
which society may justly curtail that right. Rights are limited by the utility principle. If
the exercise of a right maximises the good, the right ought to hold. If it fails to do so, the
right may be justly abridged. Critiques of the utilitarian account of rights argue that in
some cases it extends rights too far and in other cases it restricts rights unjustly.

b. Kantianism
Kant proposes that the essence of morality is captured by what has been called the

categorical imperative.’® This is a rule for testing rules of conduct.?® According to the
argument of this theorist, what is all right for one person is all right for another person if
' their relevant circumstances are similar." This theory is relevant to human rights
because human rights are collectively seen as universally applicable to all humans. This
theorist states that what is morally permissible applies to all rational beings.*! It is also
relevant that this test tends to endorse rules of action that protect the most basic interest
of humans. Kantianism is an explicitly non-consequentialist ethic given that the

22 D Agbese, Hate Speech: Vanguard Newspaper (December 2018) <https:/www.google.com/amp/s/
www.vanguardngr.com/2018/12/hate-speech/amp/> Accessed 30 July 2024)

% R B Brandt, ‘Utilitarianism and Moral Rights’ (1984) 14(1) Canadian Journal of Philosophy, 6.
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23(2) Medicine, Health Care, and Philosophy, 222.
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consequences of our actions are often determined by contextual factors beyong the
control of the individual.** Honour and blame are only coherent concepts where the
subject is responsible for what they have done.*” In all appeals to consequences, (he
locus of responsibility must necessarily be displaced to a broad array of factors, only
one part of which is the agency of the individual in question.*® Moral responsibility fo
consequence, therefore, is incoherent, Ethics must be a matter of intentions, these bejy

the only things we can evaluate without extrinsic influence.*” The right action therefore
is that which is done in conformity with our moral duty, regardless of consequence,
Kant’s concepts of human right are the moral foundation upon which basic political
constitution produces and flourishes human culture because these concepts as a prodye
of pure rationality are in congruence with human nature,

However, Kant’s theory applies only to rational agents. It may not apply to nop-
humans or to human who are not rational. For instance, it does not apply to people with
brain malfunctioning, illness or someonz in a persistent vegetative coma. Similarly, the
theory does not resolve the conflicts of duties phenomenon. For example, how would a
person resolve a conflict between two perfect duties such as ‘to never tell a lie’ and ‘to
avoid harming someone?’ What if telling the truth can still possibly harm someone?
Nonetheless, the theory is still relevant is expanding the knowledge on human right and
humanity in general.

c Laski’s theory of rights:

Harold Laski, an influential figure and creative writer of political science expounded the
theory of rights.* He describes rights as “those conditions of social life without which
no man can scek, in general, to be himself at his best.”*” Laski calls rights as conditions
of social life.*® Rights are social concept and deeply linked with social life. The
essentiality of rights is established by the fact that individuals claim them for the
development of their best self. He places rights, individuals and state on the same board
in the sense that they cannot be scparated from each other and there is no antagonism
between them.* Laski recommends the long-cherished view that the state has a very
important role to play in the realisation and, before that, recognition of human
rights.**The central principle of the legal theory of rights is that they completely depend

“ Ibid.

“ A Kellner,

Quarterly, 9,

“ Ibid.

“ Ibid.

“ Peter Lamb, * i ; {

Rucar:h an;l:f;k[l';?n Rights and the Problem of Liberal Democratic Theory’ (1999) 19(1) Poliice

“ Ihid.

: Ibid.
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Cqﬂpmu've-lﬂa M&Bm"mmh Association of Comparative Law availablc gt <httpl://brilish-al’°‘f‘auo

idea-in-republic-chi /harold-laski-travelling-concepts-and-the-evolution- of-the-bumanT
~republic-china- 1919 49-by.-ting

- . o “ 18-XW> accessed 10 August 2024,
Loughlin Martin, *The Political Jurisprudence of Harold J, Las’ (2021) 50 LSE Research Onlin: 252
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upon the institutions and recognition of state.’! An individual cannot claim rights if
those rights are not recognised by the state. Mere recognition, moreover, is not
sufficient for the exercise of rights. The state must, through law and institutions,
implement the rights.

The main impression his writings on law give is that he puts little faith in
lawyers to bring about worthwhile change. Reform will come, if at all, through pluralist
group pressure on the state or a transformation of the state brought about by pressure
from organised labour. And, for him, law is almost always state law, so it has limited
independent theoretical interest 52 Although Laski noted that churches claimed
autonomous regulatory jurisdictions, and trade unions needed legal recognition of their
corporate character, he did not develop a theory of legal pluralism to match his political
pluralism.** Another way to critique the entirety of Laski’s thought is to recognise it as a
purely political theory, without any substratum of social or legal theory. Legal theory
features in his early work mainly as something to be rejected as unhelpful.>* His lack of
access to or perhaps interest in social theory and sociological underpinnings of rights,
coupled with the limited resources of legal theory affected his ambitious efforts on the

analysis of rights.

d. Legal and human rights
Legal rights are those rights which are accepted and enforced by the state.” Any

violation of any legal right is punished by law. Law courts of the state enforce legal
rights. These rights can be enforced against individuals and also against the government.
In this way, legal rights are different from moral rights. Legal rights are equally
available to all the citizens. All citizens follow legal rights without any discrimination, 6
Theoretically, even if a satisfactory basis for the existence of human rights can be
constructed, further fundamental challenges emerge to both the ‘human’ and ‘rights’
dimensions of human rights. It is not self-evident what it is about humans that generates
the moral entitlement to certain benefits, neither is the status clear of those humans who
do not share these qualities. A particular problem is posed by the manner in which these
benefits are asserted to be 'rights’, since this concept can operate in practical
circumstances as a liberty, power, immunity, or clgim-right. The locus of any
corresponding duty for a claim-right is no less problematic. Conseguently, human rights
must be examined more closely, because they are at once so important and yet so
vulnerable to probing questions about their origin, foundation, justification, substance,

and application.

51 Ibid. AR el
52 Roger Cotterrell, ‘Harold Laski: A Comment on Rights in Theory and Practice’ (2022) Queen Mary

h P No. 394/2022), paper presented at a yorkshop on ‘Harold Laski and his Chinese
Isiz:cigf::afgniv:f:iiy of Sheffield, July 2nd, 2020, available at SSRN: <https://ssm.com/abstract=

4263046> accessed 12 August 2024,
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% Stephen Marks, ‘Human Rights: A Brief Introduction’ (2014) Harvard Library available at
<http://ars.harvard.edu/urn-3:HUL.InstRepos:dash.current.terms-of-use#LAA> accessed 10 August 2024,
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4. Concept of state censorship of free spe?ch : A
Censorship takes two basic forms: state-imposed apd_ 'sel'f-unposed. - However, o
paper is principally concerned with state-sponsored initiatives to restrict masg medi,
which are allegedly justified by claims of defending the public interest but with far.
reaching ramifications for democratic societies. State censorship of communication in
the modemn sense is connected with large, complex, metropolitan civilisations with a
degree of centralised authority and technological methods of effectively reaching a masg
audience. It entails determining what can and cannot be stated to a larger audience in
light of established political, religious, cultural, and artistic standards. Censorship can
include withholding or modifying existing information, as well as blocking the creation
of new information. Content deemed objectionable or harmful to public welfare is
repressed or restricted in order to keep it from reaching a wider audience.
At the most fundamental level, any restriction prohibiting self-expression or the
surveillance and repression of personal or organisational communication within the
jurisdiction of a country might be considered government or state censorship of speech.
In defending state censorship, proponents argue that particular ideas and forms of
expression, as defined and decreed by those in authority or those engaged in a moral
crusade, pose a threat to individual, organisational, and social well-being, and hence
must be outlawed. It assumes that there are standards that must not be broken.

_In comparison to other legal kinds of concealment, governmental censorship is
pnm1?Iﬂy placed publicly. The protection of public good is constantly used to justify
official censorship. Much of government’s speech censorship policies are based on the
assumption that everyone is weak and needs to be protected from offensive information,

Freedom of expression can be curtailed in the name of preventing incitement to
hatred only if there is a direct link between the expression in question and the risk of
harm, and only when the danger is imminent. The intended risk should not be remote or
speculative, and the utterance in question should be genuinely hazardous to the public
interest. Furthermore, the state should guarantee that the restriction imposed is the least
restrictive option for safeguarding the threatened interest. To put it in another way,
international law requires striking a careful balance between maintaining the right to

’M Sweeney, Censorship. Encyclopedia of International Media and Communications (2003) p. 189.

** G Marx, ‘Censorship and Secrecy: Legal Perspectives’ (2021) International Review of the Social &
Behavioral Sciences 1582.
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