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RECONSIDERING LEGAL AND JUDICIAL REFORM IN THE
DEVELOPMENT OF NIGERIA

‘I, 0. Iloh Ph.D & **D. 1. Njoku, Ph.D

Abstract
No matter the level of civilisation obtainable in any society, whether rightly or wrongly
dubbed primitive or modern, it has been agreed that law, in its varying degrees, plays an
inevitable role. The basic role of lavw is 1o regulate human conduct. — No wonder, the
master mind of Aristole, thousands of years back, quipped that, at his best, man is the
noblest of all animals; separated from lavw and justice he is the worst. Thus, that law is
the pivot upon which the human society revolves, is not and can never be in doubt. The
vagaries of nature compels humans o tackle nature - how toward off the elements - rain,
sunshine: what to eat, locomotion, ill heath, etc. All these and many more, bring in the
concept of progress — development.  Human development is a continuous process. The
objective of this paper is to articulate the view thai legal and judicial reform plays a vital
role in Nigeria's development: the type of legal and judicial reform that is needed for
desired development. In doing these, the paper will address some sub-issues — legal and
Judicial reform in historical perspective, constraints against legal and judicial reform,
among others. The sources of information relied upon here are ) .

relevant text, journals
and internet materials.

Keywords: Legal, Judicial, Reform, Development. Nigeria.

1. Introduction

Nigeria, for the first time since attainment of nationhood, has had uninterrupted
. . : 5
democratic rule for sixteen years, and still counting. Under democ

ratic dispensation as 1S
the case presently, one would e

| ! .)\.pccl that the ciizenry would be treated to the basic
necessaries of life. However, this is not the case. Many reasons have been given for this

state of affairs in the economy. Against this background. there have been calls for the re-
engineering of the country’s development. Ag a matter of reality, no ‘uli1 i
Nigeria's history is the issue of development eco ' :
. nomically, social] i
, , politically, etc, more¢
apt than now. Yr.P ally
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This paper 1s an expos¢ ol the role reform will play in the nation’s development. and its
legal and judicial reform. Law reform or legal reform is the process of examining laws,
and advocating and implementing changes in a legal system. usually with the arm of
enhancing justice or efficiency”. It will be contended that reforms designed to improve
the enforcement and administration of laws are likely to achieve positive and significant
results.” This discourse is divided into six sections

2, Conceptual Clarification of Key Terms

(a) Role: Role is any assumed character or lunction’; a tunction. played in life or in
any cvent’.  Words synonymous to ‘role” include ‘part’, “character’. ‘representation’,
‘portrayal’. ‘function’, ‘capacity’. ‘task’. *duty’, "position’. “situation’”. In the context in
which it is employed in this discourse. it simply means the capacity of legal and judicial
reform to affect or enhance or stimulate development in Nigeria.

' (b) Legal: The word “legal” mecans relating to. or according to. law: lawful: created by
7 ) " . - - . . . . R
law’.  Another source puts it as “of or relating to law: falling within the province of law”.

g

Thus. in the scope of this paper. given the subject matter, “legal reform: simply refers to
reform within the legal system ol a country.

(c) Judicial: Pertaining to the administration of justice; of. pertaining to. or
connected with a court or judge.” Similarly, another source puts it as of relating to. or by
the court or judge."”

(d)  Reform: This is defined as cefforts to make things better by removing abuses.
altering, ectc.. restore to a better condition."" It has also been described as mean
transform: to restore, rebuild; to amend; to make better: to remove defects from: to
fedress; to bring to a better way of like: amendment or transformation. especially of a

Ve . " . |2
SYstem or institution.

Thus, marrying the words legal’, ; ining cxistine laws. and
legal ang judicial reform’; which is the proccss ol cxamining CxIsling faws. an

‘judicial’, “reform’ together, we arrived at

'H-._____‘___

v Law Reform : Wikipedia, the [iee, encyclope P o5
K- E. Davis & M. J. Trebilcock, *Legal Reforms an
Bt P2 ‘ ictionary of the English Language, (2010 ed)) p.
The N ; s Comprehensive DictioNan
ew International Webster's ¢
|()9| ¥

ia, visited 23/372016 :
1 lopment”, Third World Quarterly, vol. 22,

A\
« The Chambers Dictionary (10" Edition). p: | 33;‘
’ h_’~‘ Chambers Thesaurus (New Ldition). p. 872
v Chambers Dictionary, suprd. P B35 "
v Blagkeg Law Dictionary, 9™ [:dition, p. 973
o Websiepg Comprehensive Dictionary, suprd,
. z;ks E.aw Dictionary, suprd, p-922.
; The aﬂf S, supra, p. 1060.
1ambers Dictionary, suprd,

p. 690

p. 1285 italics for emphasis.
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advocating and implementing changes in a legal system, usually with the aim of
enhancing justice or efficiency and therefore leading to economic, social and political
development of a nation like Nigeria.

(¢) Development: Development is a  normative  concept referring to 2
multidimensional process. Some persons argue that development must be relative to time,
place and circumstance, and dismiss any universal formula.'”” Like almost every concept
in the social sciences, development is broadly conceived. It goes beyond economic
growth. It connotes the notion of human development which is described as
incorporating ‘all aspects of individual well-being; from their health status to their
economic and political freedom. Therefore, development in the sense used includes
economic, social and political advancement necessary to attain better lives."' The notion
of ‘better life’ can be linked with the idea of self-actualization identified as the highest
human need.”” With regards to Nigeria. development may thus be said to mean the
actualisation of the country’s potential.

3 Legal and Judicial Reform in Historical Perspective

Here, it is intended to embark on a brief history survey on how far the debate has
been that there is a causal link between legal and judicial reform on one hand and
development on the other hand. Law and development has been an interesting field of
discourse for about thirty years.'® Some persons even submitted that it has been alive
even before then — that in the 1960s and early 1970s interest in law and development
flourished.'” There are theories dating back centuries which serve as back-drop against
which modern law and development theories are formulated and analysed.'® b

4. Conceptualisation of Legal and Judicial Reform
There has always been this argument: Whether legal systems have causal effect

on the attainment of economic, social and political advancement by the inhabitants of
nations that constitute the world. The issues it raises include: Whether there are
- er

Oxford Concise Dictionary of Politics (3" Edition), Oxford Univerci
"' United Nations Development Programme, 3;:;2:? Press, 2009, p.148. x
htt://hdr.undp.org/en/humander2, last accessed 30/6/2015, cited _‘“A Development Report:
Instrument for Sustained Social, Economic and Political De‘ve!o :n;“r 4.|.
5" A.J. Maslow, ‘A theory of Human Motivation’ (1943) 50 Psycpholg-ic 'l _ g _ i
Layonu, supra, 40. gical Review, 370, cited by A. !
16 ¢ i
B. Tamanaha, ‘The Lessons of Law and Develo ment P :
International Law, 470. pment Studies (1995) 89 American Journal of
D.M. Trubek and M. Galanter, ‘Scholar in Se(f-Estrangen
and Development Studies in the United State’ (1974) W{,l,sco:;;n i(:\’:reRReﬂemom O il Crists (00
Kelvin E. Davis & Michael J. Trebilcock, ‘Legal Reformy gnq Deve!uewew" 106?' Iy
vol. 22, No. |, (2001) 25. pment’, Third World Quartert:

'* By Max Webber and Karl Max,

Layonu, ‘The Law as o
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particular types “t‘ legal systems that trigger economic, social and political development;
0 the end that this can be established; can a transplant of legal system from relatively
advanced countries o their less advanced counter-parts precipitate or hasten the
development of the latter?

Thus. they are scholars, who through or based on their theoretical perspectives
hold or make claims about the relationship between law and development. For instance,
the modernisation theory defines development as a process of convergence on the
institwtion of developed Western societies.  Qn- this view. underdevelopment is both
caused by and reflected in traditional as opposed to modern institutions.  The defimuve
modern institutions are free markets, a burcaucratic wellare state, a multiparty electoral
system and civil and political rights.'” This understanding of development. whose
antecedent lies in the writings of Max Weber, implicates a wide range of legal
institutions, including  property law. commercial law, human rights law and
administrative law.

It also suggests that it is important o have a competent and independent judiciary
to uphold the rule of Taw.2"  Modernisation  theoty implies that the process of
development can be hastened by transplanting legal institut
s (Trubek., 1972: Trubek and Galanter, 1974).7" Other
claim of relationship between law

ions from developed Wester

countries to less developed countrie
{heoretical perspectives abound that give fithp to the
and development. Suflice © mention them, as they would not be discussed in this paper
due to space constraint.  They include: dependency theory, cconomie growth, weltarism,

feminism and sustainable development.
propounded that the law and legal institutions stimulate development.

Each of these theories in their respective wWay

— e

Kelvin and Trebilcock, supra. 23‘
Kelvin and Trebilcock, suprd, 22.
opera citaio, 22

>
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Conversely, with pomp, there are scholars who refute this claim. though not in jg

entirety.*?
< 3 Scope of Legal Reform in Development ‘ '
If legal reform, as we have argued does affect development, how far does it go?

Perhaps. on the surface, this question may even appear unintelligible. However, upon a
closer scrutiny. given some considerations, a discerning mind comes to realise how apt it
18. There is the need to view development comprehensively. not narrowly. there has been
scholars who tend to view development as having or been constituted of units or iota. In
this light, expression such as “economic development', “social development” etc are often
harped upon. Therefore, given this, the concept of legal and judicial reform is being tied
to a specie of development, mostly, if not exclusively, economic development. The take
of the writers of this paper is that, this should not be the case. Development is
constitutive, all-embracing, wholestic, integrative. Development institutions. the World
Bank. for instance. are of this view that:

There is “development™ in a general sense. and one can even perhaps talk

about its economic, social, political or legal correlates. But, on this

conceptually integrated extremist view, it would be misleading

to talk about economic development, legal dev

— O WOrse —

elopment, etc., as separate
entities. This is the kind of integrated view of development which has been

championed by Mahbub al Hag in his pioneering and masterly exploration
of the concept of “human development.” We don't ask which kind of
human development: economic, social, political or legal? Rather. human
development encompasses all. and they can be, in this perspective, only

seen together, not in isolation from each other. If such a radical view were

G | i
ere are many scholars who have carried out empirical enquiri
. quiries to de law
do not conclusively translate to development. Tonstrate:that reforms in

} Some of them j “The
Relevance of Law in Human Rights Protection, Internatio pcude Cross, F.B, (1999 ‘Tt

" nal Review of 8 §7-
88;Trebuk, D:M- (1972) *Towards a social Theory of Law: An EssayLz:: E:Eg [;fog(f)mlfctal\?. and
Development,” Yale Law Journal, 82, Pp. 1-50; Trubek, D.M. and Galanter M (|974l)1 S)ch?)hrs in Self

estrangement: some reflections on the crisis in Law and De , ¢ ¥ Z '

_Wisr.jonsin lTaw Review, 1062 — 1102, These views nolwith‘s{falr?gi[::;llts f{t;l:le? |ln tl:e United S;?t::i;

impliedly, did agree tl'{at as regards reforms with legal institutions de;elo of these scholars,d b

in this light that Kelvin and Trebilcock submitted: “We do not r;lean toPmem may be affected. at

there is no evidence to support the effectiveness of any specific |e al Cronvey the |mpressu?nitew

evidence 1o suggest that some reforms might have an impact on develo fmen?m]:;)r There |::i:eth': are;!
: examp

of commercial law, using a cross-country multiple re i ; 4
L A e : gression analys ine - ' es
which give a high priority to secured creditors receiving the ] valus ovine has found that countt

i b . full v TR r
developed financial intermediaries and higher rates of econo eanthele claims have both be®

Trebilcock *Legal Reforms and Development, Third World Ql:::lf'ts:loywtll:)-;‘ g[ie\gne.l ] 9932). Kelvin an
i L » NO, 3 p. .
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to be taken, then legal and judicial reform would be seen as contributing to

the process of development in general (or, perhaps, to the process of human

development seen as a whole), rather than separately to legal development,

economic development and other fragmented concepts of development.”

There is even legal development as part of the comprehensive development
framework. Thus, in the sense of comprehensiveness of development, legal development
is not just about what the law is and what the judicial system formally accepts and

- asserts. Legal development must, as part of a larger picture of comprehensive

development, take note of the enhancement of people’s capability — their freedom — to
exercise the rights and entitlements that we associate with legal progress. Given this
need for comprehensive development — in particular legal development — the need to see
legal development not just in terms of legislation and laws but in terms effective

freedoms and capabilities.24
What, then. is the role of legal and judicial reform in the development process?

; Legal and judicial reform is important not only for legal development, but also for
~ development in other spheres, such as economic development, political development, and

so on. and these in turn are also constitutive parts of development as a whole. This is like

the human body — each part links the other — and so when the eyes suffer an injury, the

nose shares its grief.
4. Role of Legal and Judicial Reform in the Development of Nigeria

So far. we have had an overview of development. Here, the discourse will
dovetail, with regards to the subject-matter, into Nigeria. It is the .submission of the
writers of this paper that legal and judicial reform will play a ke'y r(?le in the devcjlo;?n?ent
of Nigeria, other factors being put in place. Why reform the Nnge'nan legal and Julem_\_r
institution? Generally. the primary service prow:de'd by the court is thought to be relmb!e
and efficient dispute resolution. This service is important to development. C'ourts in
Nigeria enforce contracts and properly rights,f}nd SEEVS ;?ropcrly and enforce .nghts are
Important for fostering productive investment.” This 1.nvanably lead to c:conomlcrt growth.
However, reform only in the letter of the substantive law (e.g. contract, tort, e.t.c.)

u d Judicial Rejo
Amartv Wi i< the Role of Legal an i
martya Sen, What is the ,,*po|icy-and-researchhat-ls-thz. role

deaf-ch//learn/resource-library h. 2016
1 lhe-development-pv. Accessed 27 March, =UE5- : e
. Ibidem ; | Economic Performance . L.amori
k em, p. 11. onal change, anc ‘Judicial Reform in D eveloping

rm in the Development Process? 7 —issat-
-of-legal-and-judicial-reform-in-

North, Douglass, ‘Institutions, Institult

; 585, : ¢. Stephenson, h

(Cambridge bUniversily Press, 1990 1n rl:ianhew g - Opp”’""g“z‘
Lo ste hensonfpdfsnews/md1c1alreforma c

Economies: "
Maw.hanfard.edwfacult in

£.0df Accessed 12/3/2016.
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without reform in the legal and judicial institutions that will adjudicate on tl.w 'subslannvc
law in Nigeria is the input

law. A good example of commendable reform of substantive
aw of the state. For

of the Lagos State government in respect of the Criminal Code L
instance, under the Criminal Law of Lagos State™, the offence of rape had n;nvcd beyond
the common law position as it was obtained under the Criminal Code Act™, though the
law incorporated the common law posilion.ZH However, it went beyond it, as it created
another sexual offence dubbed “sexual assault by pcnclrntion'w . By this offence, aside
the penis penctrating the vagina, as obtained under the Criminal Code Act, it could be
penetrated by any part of the body, for instance, fingers, or anything elsc. This reform of
the law on rape is a welcome development given the fact that the offence of rape had
moved forward — and so the law must be upped.

Still on the Criminal Code Law of Lagos State. defilement of girls under sixteen
and above thirteen, and idiots is classified as a misdemeanour.”  Sexual molestation is
experiencing geometric progression in Nigeria. In consequence thereof, the Lagos State
Legislature upped its game to meet up with this menace by declaring the same offence to
be a felony, and it attracts imprisonment for life.”" Procedurally, still on the law of rape
and sexual offences, there has been some reforms in the Nigerian Evidence Act.*> Under
the old Nigerian Evidence Act, to secure conviction in some sexual offences, the
testimony of a single witness must be corroborated.”  Happily, the new Nigerian
Evidence Act does not contain this requirement. These legal reforms will not fly off the
ground if they are not matched with institutional reforms. It is against this background
that institutional change in the judiciaries of some states. particularly Lagos State, is in
focus here. It is a thing of remarkable reform that in some courts. judges do not write in
longhand as much as it was as the use of recording machine is now in use. Rescarch
assistants are attached to judges to assist them in research in Lagos State. There are
persons who assist the judges in recording proceedings, though judges still record
proceeding themselves.

Commenced 201 1.

Still operative in most of the states in Southern Nigeria.

See section 259, Criminal Law of Lagos State, Nigeria.

Section 259, Criminal Law of Lagos State.

Under Section 221 of the Criminal Code Act; while section 3, Criminal Code Act defines

misdemeanour.

1 See, section 137, Crir'ninz.:l Code Laws, Lagos State. Other for reforms on the law on rape and ol
gf;:f{LO?;F:;:i;:]::'gg)e"a see F.Ooh, “Rethinking the Law of Rape and other Sexual Offences "

*  Chapter 112, commenced 1* June, 1945

¥ Section 179(5).Those offences are in 218, 221,223 or 234 of the Criminal Code Act
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4.1 Electoral Matters.

No doubt, periodic election is one of the cardinal pillars of representative
democracy. There has been so far reaching reforms here. Under the Electoral Act that
mid-wifed the second republic, political parties could change their candidates whenever

and how it pleases them. The Nigerian Supreme Court vide Amaechi v. INEC* made it
- clear to the People Democratic Party, and of course, by extension, other political parties
 that, in line with the Electoral Act that ushered in the forth republic. parties can only

change their candidates only on credible grounds. Again. the use of card reader machine.

- though with its attendants hiccups. in the Nigeria general elections is heartwarming.
- considering its objective of eliminating, or at least, reducing electoral fraud.

- 4.2 Strengthening the machinery of combating corruption: A release some years ago

s S T

by the British Broadcasting Corporation (BBC), puts the cost of corruption in Nigeria
since 1960 at a staggering figure of 220 billion pounds.” This probably explains the
slow pace of development as the adverse effect of corruption on national development is

. phenomenal. Anchored on these political objectives of the law™, the government enacted
* legislation such as the Independent and Corrupt Practices Act; the Economic and
" Financial Crimes Commission Act.>’ Thus, the ICPC and EFCC were created to fight

corruption by bringing alleged corrupt persons to justice. Critics are of the opinion the
anti-graft commissions are selectively dispatched to achieve the individualistic political

i - '\8
~ goals of those in power.”

4.3 Laws on the crime of kidnapping: In the last ten years or thereabout. the offence of
kidnapping has been a menace almost across the entire landscape of Nigeria. Many states
of the country have enacted laws that combat this menace. Same goes for the offence of

- human trafficking. There are units in the police now designated as Anti-kidnapping and

trafficking respectively.

"y S15(5) of the Constitution of the Fe

g S . ) . d = !l :

u Indeendent National Electoral Commission, the body saddled with the duty of conducting elections

w. Nto elected public offices in Nigcr‘iﬂ- o5 AT,
Sheriff Folarin, ‘Corruption, Pu!i.fws c{rrc! C:illlj\ ;;‘3“;’;& I /folarin2.pdf> accessed 9/472016.

% Nigeria*<htt://eprints.covenantuniVersity & 0 e e eria, 1999 (as amended).

L. 2000: Economic and Financial Crimes

deral Republic 0

Ac
Sce, the corrupt practices and other Related offences

» Cﬁmmission (EFCC) Act 2004. Crime Comnussion (LFCC) ﬂ"t: PU!’?E}"
* Inok By aeria (2 13 Anthropologist 283;
or noEOba andl W! i » consolidation of Democrac m Nigeria U”l) { the Ef-)‘momu- and
orupnon; Implication for the con: ! ion in Nigerid: perceived challenges o e
. ' A . [} d,

Y. Umoh and A.S. Ubom_. Corr I(‘ in the Fourth Republic, (_‘, .Mamimam e Lo
iancial Crimes Commission (EFCC) Fourth Republic' (2013) 9 Europeat

'8eria: 4 challenge to Sustainable De
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