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CONTEMPT PROCEEDINGS: ANTIT HETICAL TO FAIR HEARI

Introduction
The English legal system has bequeathed so much to

" This notion dates back to the pristine age of the  feudal d
fﬂ%ﬁ?nptcz(gn;?g;t, IglasﬁnA.D. to the present age. The phenomenon called or referred to as contempt is an indispe

¥ i of the general public.
power which a court must as of necessity possess, if it must comnlland {732{8%;!1{:;8;):;” or lhg fun of it - it is manifes
The possession of the power (o punish for contempt S T d for the vindication of the judge. Itis not a power
necessary for the proper administration of justice bul never to be invoked for : & should-be viewad 0
- lized. The power to commit for contempt shou as 3 lethy|
be used by the judge when he or she feels scanda ep dministration of justice
weapon of last resort and to be invoked sparingly, and for the interest of good adminis b th;a sroi o
ltis the concem of this paper, in the main, to examine generally the law of con emp‘t, has hisen rciieed o -
punish for same. However, the writer wil critically evaluate whether the law of contempt, as | Ia_s o pfa‘ . 0""? the
ages, is in consanance or alherwise with the age-long, hallowed and cardinal principle of natural jus Ceb( f ir hearing), for i
the leamed words of Kayode Eso, J.S.C., “in proceedings instanter or trial brevi manu, the judge before whom is the
contemnor, is the prosecutor, witness and judge”? . £l )

In the bid to attain the concern of this paper as herein stated, recourse will be had to case law, of Nigerian superior

courts as well as that of other common law jurisdictions.
A glimpse of the law of contempt .

The notion of contempt is an offshot of the common law. How has this aspect of the English Common Law fared
down the course of English legal history? With the law of contempt, the hunter could become the hunted. One of the
vagaries of a lawyer's practice, is that he may at times be caught in the whirlpool of contempt proceedings. It is a
professional hazard - and every lawyer, especially those who practiced their art before the courts know this. A peep into
English legal history bears this out.

Towards the close of the eighteenth century, in 1796, William Stone3 was tried for high treason. After the jury had
retired for over two hours, they returned a verdict of not uilty. Following this verdict, there was immediately continued shout
in the hall, “and a man of the name of Thompson jumping up in the middle of the court, waving his hat and hallooing™ (the
tnial judge still being present in the court) was taken immediately into custody and fined twenty pounds.

In 1864, Thomas Pater, a lawyer, had in his conduct of crimina! proceedings use offensive words in court
conceming the foreman of the jury. The Deputy Assistant Judge, J. Payne, immediately told him that that was a very
improper observation to make and insisted upon its withdrawal and upon Pater declining to do so the Deputy Assistant
Judge consulted the Assistant Judge, William Henry Hodkin. At the end of the ciminal trial, the Assistant Judge came into
the court presided over by J. Payne and recommended him to treat the matter of Thomas K'ennedy Pater as a contempt of
court, and to inflict upon him a fine of twenty pounds. Before the fine was inflicted, Thomas Pater said he wisheg to
addressed the court but the deputy Assistant Judge, J. Payne, decline to hear him and the fine was imposed “without an

opportunity having been given to him to show cause why the fine should not be inflicted. In hi i
Pater had said that he made the abservations which became the subject matter of his cont pie vk Thomes SEEy

' . L " - empt in the face of the court bona

fide “and according to the best of his judgment in the discharge of the duty which he owed to his cli

offering any contempt to the court™ ° hI,SC“ent and had no thought of
This case is a lypical example wherein a counsel was cited for contempt of court

have the malter end there; he questioned his conviction by applying for a writ of sentence. :rhiBsuL’aﬂ;or;r}as B ok noi

The court was of the view that a barmister may be punished for conlempt of court, used by the court,

even for lanqy .
discharge of his functions as advocate. Therefare, where on a trial for felony, guage professedly used in the

counsel for the pri
conducling the case had been remarked upon by the foreman lo the jury, in his address to tt?epiz‘:’:"li{e:;::jose n;odﬁ. ot:
ward whic

reflecled upon the foreman of the jury and being required by the judge to withdraw them refused, ang

adjudged guilty of contempt and fined, his application for a writ of certiorari to remove the proceedings'foe:n i |hereugon

quashed should be refused. Itis interesting to note that in the course of argument of counsel, Mr Denmanpl;?:ses of b?mg
; + N Support of the

the world, One of its bequests is the abstractig,
Common Law itself - right from the feudal days of the

* Hoh F.,0., (LL.M, B.L), Legal Practitioner, Law Teacher, Faculty of Law, Ebonyi Sia
[Ebonyi State. c-mail:ilohfriday @ yahoo.com; phone: 08061527156, 08056436125,
" “T'he cardinal principle of natural justice entails the twin pillar of audi alteram Partem (ley the _
heard) and nemo judex in causa sua (you cannot be a judge in your cause). ¢ otherside e
* Atake v. A.G,, Fedration (1982) N.S.C.C., p. 472.
" R.v. William - Stone (1796) 6. T.R. 528 at 529; 101 E.R. 684
See Lx parte Pater (1864)5 B& S 299 also 122 E.R. 842. This case was referred (o by Idigh,, | S.C
v. A. G., ederation) ) L (Alake
while delivering the lead judgement. The learned Justice made a scholarly appraisal of (his ¢
judgement.
|Cockburn C.J. Blackburn, Mellor and Shee, JJ.]

¢ Univcrsity. Abakaliki,

ASe in the said
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application in this case, he had pointed out to the court that there was no precedenl (at the time) for finding a barrister for
contempt of court of his duly and the court had also remarked that the case "was of considerable importance as affecting the
discharge of the duties of advocates”s
Let us venture outside of England. In 1866, a barrister of the Supreme Court of Nova Scofia was suspended form
practising in that court for having addressed a letter to the Chief Justice reflecling on the judges and the adminislralior_a of
justice generally in the court, The letter had been wiritten by the barrister in his private and individual capacity as a sn_ufor.
and having no connection whatever wilh his professional character or anything done by him professionally either as solicitor
or barister. In a porlion of this letter the barrister in question — Thomas James Wallace — had stated * | could also recall
cases where the decision was, believe, largely influenced, if not wholly based upon information received privately from the
wife of one of the parties by the judge. Is this justice? | think a judge in England weuld be a litlle startled to hear that a
judge in Nova Scotia listened to, much less decided upon, information obtained in this way.” In the affidavit filed by Mr.
Wallace, he stated he had not intention “whatever of impugning the conduct of any of the judges (‘Puisne judges’) of the
Supreme Court and no intention whatever of offending or insulting either them or the Chief justice, his object being to state
in temperate language the grievances of which he felt he had reason to complain. In his judgement by which the barrist_er
was found guilty of contempt of court and punished by an order suspending him fram practising before the Supreme Court in
Nova Scotia, the Chief Justice observed:
“This was not a contempt for non-payment of money, or for disobeying some
order of the court in the progress of a suif, but a contempt leveled at the court
itself, and which the court has the authority and right to adjudicate upon of its
own motion, ... upon the production of the obnoxious Jetter by the judge to
whom it was addressed."”

Wallace, in the bid of shaking off his conviction, appealed to the Privy Council, which upheld the finding for
contempt. The Council however held that the punishment should have been one of the committal to prison or a fine and not
suspension from praclicing before the Supreme Court.

“We do not approve of the order. At the same time we desire it to be
understood that we entirely concur with the Judges of the court below in the
estimate which they have formed of the gross impropriety of the conduct of
the appellant”,

The case of Johnson (in 1887), a lawyer, is unique. This being so because lhe alleged contempt was not done in
open court. Johnson who had allended the hearing of an application before a judge at chambers in the Royal Court of
Juslice, immediately after such hearing and while the parties viere on their way from the judge's room to the entrance gale
of the building made use of grossly abusive expressions and threatening gestures to the solicitor
o such application. Upon application by the solicitor concemed (i.e the one to whom threatenin
Kekewich, J. held that such conduct in relation to proceedings before a judge at chamber.
punishable by attachment; and he ordered the appellant to be committed lo prison.

The Court of Appeal® dismissed the appeal from lhe order of Kekewich, J. In his judgement Lord Esher, MR,
Cited with approval the opinion of Wilmot J. (Later C.J.)in R. v. Almon'®: “The Question resolves itself at last into this simple
paint, whether a judge making an order at his house or chambers is not acling in his judicial capacily as a judge of this court
and both his person and character under the same protection as he was silting by himself in court? It is conceded that ar;

act of violence upon his person when he was making such an order would be a contempt punishable by allachment™ and
continuing, Lord Esher, M. R. said, “The Chief Juslice (l.e. Wilmot C.J.) was there speaking of contemptuous cor‘\duct
directed towards the person or character of a judge so silling in a judicial capacity, but the same principle applies, as it
Seems lo me, to contemptuous conduct and expressions in relation o proceedings in the course of the administrat}on of
Justice. If he is acling judicially in the office of a judge, he s acling as a judge of but of the High Court of Juslice If anyone
allempts o interfere improperly with such judicial proceedings, provided it is done wilh sufficient neamess, it is a‘ cnnleym %
a contempt not of the judge, bul of the High Courl as a judge of which, he is acting.""" Of the fagts of lhis case, Idi bpe'
JS.C., reasoned: R

“From the facts of this case, It seems pretty clear that it js

in order that certain conduct may constitute a contempt 0

’

on the other side in relation
9 gestures had been made)
S was a contempt of court

not necessary that
f court they shoulq

See SB. & S. at 302-303 also 122 10 E.R. at 843-844,
See re Wallace (1866) L.R.1 P.C. 283.
See in Re Johnson (1888)20 Q.B.D.
[Lord Esher, M.R., Biwen and Fry L.JJ]
R.v. Almon (1765) Wil. 243 a1 256-257 also 97 E.R. 100
Ihe Nigerian Supreme Court, per Idighe. JS.C.,
AG. (Fed). supra,
relerred and considered this case.

while dclivcring the judgement of the Court in Atake v.
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take place In open court, or that they must take place In rofation to a Judge
while sitting In court."? i

Yet again, the Nigerign Supreme Court, while considering the case of Atake v. A.G. (Federation), referred 1o
another English case, ‘also involving a barrister in the conduct of his client's case’. The conduct of the said barister was
adjudged contemptuous; he was found guilty. The case is Vidayasagara V. The Queen', 1963, Here, a barrister was
employed to conduct proceedings in an induslrial court for settlement of an industrial dispute between a Union and one P
relating to the refusal of P to employ certain workmen who were members of the Union. The matter was heard ox party in
the unexplained absence of the Union - and a dale was fixed for the award. Before the date arriveq the court on an
application of the union fixed a date for hearing inter partes. On that date the Union applied for an adjournment as their
counsel (i.e. the barrister in the matter) was ill. Meanwhile there had been a sympathetic boycoft of P. by another unmn and
so the court made an order in this terms: “I am willing to allow another date provided the Union instructs the (other) Union to
lift the boycott immediately .. if the boycott Is lifted before the dale fixed for hearing) then the case shall proceed fo inquiry,
if not the ex parte trial shall stand.” Then hearing was renewed, the sympathetic boycott had not been called off and the
appellant (barrister) appearing as counsel for the Union read the following statement “... in the circumstances, the Union
having felt that this court had indicated that an impartial hearing could not be heard before it had appealed to the Minister 1o
intervene in the matter. The Union was therefore compelled to withdraw from the proceedings and will not consider itself
bound by any order made ex parte which the Union submits would be conlrary to the letter and spirit of the Industrial Dispute
Act ..." The said barrister then withdrew from the case. On a complaint by the Industrial Court to the Supreme Court, the
latter found him guilty of contempt of Court as he was in disrespect of the authority of the Industrial Court in making the
above statement. His appeal to the Board of the Privy Council'® was dismissed. This writer shall come back to this case
anon.

This writer had gone down memory lane as far as the materials available for this research can permit, to show how
far the law of contempt of court is part of the English legal system from antiquity. We have seen, through the cases, various
instances, of words spoken, gestures offered, and wrilten words, what could amount or constitute the offence of contempt of
court. But even at this (the analysis inherent in the cases discussed so far) the question may still be asked “what words,
gestures, behaviour, wrilings, mannerism etc will qualify lo be dubbed contempt of court?”

What is Contempt of Court?

The phrase “contempt of court” seems not lo be amenable to exact definition, just like most legal concepts. This
difficulty in definition may have arisen due lo the manifold nature of what may amount to contempt. A law dictionary puts it
thus:

“ conduct that defies the authorily or dignity of a court,"1

In a case that may be tagged the locus classicus on the subject in Nigeria, Atake v. A.G., Federalion', the
Supreme Court, per Idigbe, J.S.C., after a thorough analysis of the subject, described contempt as:

"It is, indeed, difficult to give exact definition of contempt of court, .os but
generally, It may be described as any conduct which tends to bring Into
disrespect, scorn or disrepute the authority and administration of the Jaw or
which tends to interfere with an/or prejudice litigants and/or their witnesses in
the course of litigation.”"® | ’

Al the cases evaluated so far match the definition or description above: R. v. Williams (4
conduct was the act of jumping, shouting and hallooing by the contemnor in the court, £y gazzﬁzagzrc??égguo;:
contemnar, a lawyer, used offensive words in cquﬂ concerning the Iforeman of the jury; Re Wallace (1866)', a barrist'er of
the Nova Scolia Supreme Court, wrole to the Chief Justice, impugmng the conduct of the judges; Re Johnso;.: (1888)22, the
contemnor, a barrister, made thre_atening gestures to Ehe solicitor on the other side; Vidayasagara v, The Queen (1 98'3 3
the contemnor, a barrister, appearing before an industrial court, made a slatement in court that an impartial inquiry could no'l

xpected from the court. :
be exp Still in Atake's case, ldigbe, J.S.C., in the course of the judgement held that:

R

12 Awkev. AG, Federation, supra, p.450.
B Awake v. A.G., supra, p. 430.

4 (1963) A.C. 389 T = ; '
i3 ::.urjz bi!homc. I.C.. Evershed, Jenkins, Guest & Sir Malcon Hilbery),

e pBlacks Law Dictionary, cight edition, p. 33{)_ _
17 Auke v. A.G., Federation. More will be said of this case anon.
5 Atake v. A.G., Federation, supra. p- 452-453.

17 Supra.
' Supra.
I Supra.
?  Supra.
3 Supra.
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“To sum up, It Is my view that every Insult offersd (o a Judge in the exerciss of
the dutles of his office is a contempt of court .. and Il Is even & grievous
contempt where, as hera, the object Is mainly to taint the source of justice,””

In a Nigarian celebrated case, Fawshinmi v. Blale™, 3 loremant Nigerian legd icon, Chief Gani F anetieeni, hesan
awﬂemnm,meCounolAppeaWuphoummmdmmcmwdmuuarqumdudam
from one judge to another could amount lo contempt as it suggests bias, We shall retusen o tis case shory.

The Suprema Count of Nigeria, in Omofjahe v. Umon/!, orce again descried what amourts 1o contemgt of ot

“Although criminal contempts of courts may takes a vartety of forms they 3l

share @ common characteristic: they Involve an Interference with the due

administration of fustice elther In a particular case or more generally as 2

continuing process. It Is Justice tself that Is flouted by contempt of court,

not the individual court or Judge who Is altempting to adminlster iL”
Contempt: How construed?

HowdoeslhecourtarrhfealtheﬁMingmaaMdckmmesmnbwwdm? is &t when Be
alleged contemnor intends to be contemptuous? Or is it the opinion of the court that counts?

msim.ueoﬂenarisesinconlemptmmmaegmmmdmﬂmmmmahmhem
intended to malign or bring the court to disrepute or ridicule. in the popular Nigerizn case, Make v, AG., the Supreme Count
per Idigbe, J.S.C. held:
“ ... but also the fact that the courts have always considered the question,

what exactly amounts fo contempt of court (and particularly, contempt in
curiae facie) subjectivaly (NOT) objectively), and the intention of the
contemnor has nothing to do with its consideration of the matter. [t matters
not to the court that no offence or contempt was intended by the contemnor
except that such an Issue may be relevant on the degree of punishment.™

The contemnor, Senator Atake, a refired Judge.cﬁdmakeanm;#me!admmeleamedm}ﬁge.
Anyaegbunam, J., did not paint out to him wihich portion of the said first ground of zpped was contempluous. fgain, one of
Alake's eight grounds of appeal to the Supreme Court, was the ground that the word “gratification” (which word e used n
the alleged contemptuous ground of appeal) is capable of other interpretations @ in ofther words. his argument was that he
never intended to sound contemptuous. On this, the apex Count, per idighe, JSLC.® stated the lew.

“when, therefore, the appellant claims that there is need on the part of the
court fo specify for his benefit which portions of the ground of appeal n issue
amount to contempt, | regard the claim as, indeed, idle; one only need to Jook
at the ground as a whole to see and appreciate quite readily the scandal which
that ground of appeal imputes to the court presided over by the Jearned chief
Judge. And if, in addition, one sefs the entire contents of the sald ground
against the background of the proceedings of, and the statements of the
appellant therein on, 13" March, 1981, where the learned Chief Judge, just
about fo give his ruling on the application for interlocutory Injunction in
respect of the claims in the substantive action before that court, was
unnecessarlly Interrupted by the appellant, there can be no doubf whatsoever
that the said ground of appeal stlcks with contempt of that court™

On what should be the meaning to be attached to the viord ‘gratification’ in Alake’s first ground of appeal, this
writer considers the analysis of Uwais, J.6.C. (as he then was), viho 2lso heard the appeal, concurred with the judgement of
the court, expository:
it was further contended by the appellant that the learned Justices of the
Federal Court of Appeal were wrong in altaching to the word “gratification™ in
the proposed ground of appeal In question the meaning ‘of “reward,

be” when It could also mean “delight, pleasure or

recompense, gratuity or bri
satisfaction”, | do not think that this argument has In anyway affected the

H* Atake's case, p. 457.

(1990) 5 N.W.L.R. (pL. 148) pages 1-125. ' '
*  Consisting of Bolarinwa Oyegoke Babalakin, J.C.A. (presided), Kalgo and Akpabio, JJ.CA (read lead
Judgement)

7 71999) 8 N.W.L.R. (pt. 614) p. 180.

® Atake's case, p. 455. g

¥ Gee Atake v. A.G., supra, p. 451.
¥ fhe other Justices who sat on the pane
" Atake v, A.G., Supra, p. 457. The words italici

| concurred: Sowemimo, Eso, Aniagolu, Uwais, J.J.SC.
zed are so done by the writer for emphasis.
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le,
d ground, as a whole,
k of the propose atlon has
view which the learned Chief J"‘:fe :?ci,s true that the word Q;all"fﬂce i
to be contemptuous of his court. sage that one makes 0 ._’ 7 Tidos
different meanings depending on the uf by which the learned Chle X g
present case what matters Is the meaning ver. whether @ particular word or
understood it to have been used. More::m 'of fact: so that language which
GG R o R R loyed in temperate manner may be
might be perfectly proper if uttered or ;;npdmerenf mannar” ; N
grossly improper if uttered or employed in ce with English case law discussed to far in thi work.
This dictum of his Lordship, Uwais, J.8.C., is in consonan f contempt of court:
The court, stil on Atake's case, stated what the test should be in cases gts to contempt of court in the
“I have earlier on stated the test for what amou. is reason that the court which
face of the court Is subjective? and it Is for th s’r; any spplication by a third
decided to deal with the offence does not requ have In matters of contempt
party or, for that matter, an affidavit (as it must ha able It to arrive at
NOT in curiae faciae) setting out the facts which ought to en s
the decision whether or not an alleged contemnor is de facto o J .
contempt of court.® . .
Given the te:t abo}\).rte, as formulated by the Court, the Supreme pourt placed a contemptuous meaning on Atake's
first ground of appeal before the learned trial Chief Judge of the Federal High Court.: : ;
“The scandalous imputation and inference fo be readily drawn from the
ground of appeal in question is that the learned Chief Jjudge, havlng been
offered a bribe (by the opposite party in the relevant proceedings i.e The
President) in the form of award of national honour at a period _between the
conclusion of address by counsel in the interlocutory proceedings and the

ruling thereon and being swayed from the path of rectitude and justice, ruled,

in abuse of the authority of his office, in favour of the President.”s
Why Have the law of Contempt?

Given what has been said 5o far on the indispensability of the law of contempt, the question may be asked, ‘what
is the basis of the law of contempt?’; in other words, what is the rationale for its existence?. What does it seek to protect?
Since its (law of contempt of court) w

oyage in the pristine waters of the Common Law, the courts and legal
commentators have always made it (law of contempt) mission clear.

“The basis for this limitation, (i.e the po
however, is the need for the preservat
those who preside over them. "3
In the ancient English case of The King v. Almon¥ (1765), commonly regarded as the locus classicus on the
subject of contempt of court, though never delivered, the leamed Judge, Wilmot, J. gave an informed opinion as to the basis
of the law of contempt: )
“Contempt of the court involves two ideas; contem
! ] : Pt of their pow.
contempt _of their authority. The word ‘authority’ s frequenﬂy usedp:: ei;r:rs}:
both the right of declaring the law .., ang for enforcing obedience (o j¢ | hich
sense it is equivalent to the word power: byt p ;G

y the word ‘authority’
mean the coercive power of the judges, by¢ the def, .
pald to them and their acts, from apn opinion of :.;:ence 2 Tespect which o

Livy uses it according fo my idea of the word, in :;; j:::r:itand e
‘Authoritate magis quam imperio polleba Itis not imper er of Evander:
coercive power of the court; byt jy js homage anq ubeda‘enp rium, it is not the
the opinion of the qualities of the judges who compose "f: :0 the court, from
in their wisdom ang Integrity, that the Power they cltis g c_o

purpose for which it was depositeq jy their hands Y have Is applied 1o ghe

; that authority acts a5 the

wer to punish for contempt of court’s)
lon of the authority of the courts and

ltalics by the writer for emphasis,
Atuke's case, supra, p. 457,
Atake's case, supra, p. 457-458.
The words italicized and in bracket are the Writer's
Alake's case, supra, p. 435, ;
(1765) Wil. 243 at 256-257 also Y7 ER. 100,
Boldface type is of the writer and for emphasis
Boldface type for emphasis, *
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g::;: r;"_':’f;';'l:’ u‘::d:g:: r::m:""; and for that reason the constifution glves
(0 impair and abate It ...""O e of proceedings against all who shall endeavour :
o U\??ug:glset:t;?vr:::);z;! :cl:[' :19 ba!‘;*S or the essence of the power of the court to punish for contempt is riot for the
S T Mioarian ¢ urts, rather it is for the protection of the intagrity of the courts as personified by the
judg 9 “Thouﬂ of Appeal, in Fawehinmi v. State*?, per Babalakin, J.C A, stated (his when that court held that
i e lmpkortanca of the law of contempt cannot be over-emphasized because il
plays a key role in protecting the administration of justice as It affects the
courts, the judge and (he individual person concerned®, Its application by the
courts over the years had been varied and numerous so much so that different
courts have applied different yardstick for punishing contemnor for the same
conduct. To that extent the common complaint is that the law of contempt Is
too uncertain; but however uncertain its definition and scope may be,
contempt of court is undoubtedly one of the greatest contributions the
~ common law has made (o civilized behaviour of a large part of the world."*
~ The dictum of the Court of Appeal above, underscores the spirit and the philosophy, that the power of the court o
commit for contempt of court is nol retained for the personal aggrandizement of the judge or whoever mans the court, the
powers are created, maintained and retained for the purpose of preserving the honour and integrity and dignity of the court
and so the judge holds the power on behalf of the court and by the tradition of his office he should eschew any type of
temperamental outburst as would let him lose his own control of the situation and his own appreciation of the correct method
of procedure.*

Still on the real essence of the power of the court to punish for contempt, an erudite justice of the Nigenan
Supreme Court, Kayode Eso, J.S.C,% concisely summed up the essence of this power:

“The power is, no doubl, necessary for the advancement of justice and the
good of the public."¥
The power to cite for contempt: How used?

Thera is no gain saying the power to punish for contempt, as possessed by the courts, is enormous and far-
reaching. How should the court use this power? The attitude of the court in respect of how it should wield the power fo
punich for contempt, have always being the concern of the courts and legal commentators down the ages. In the English
case of Balogh v. St Albans Crown court (1975)%, Stephenson, L.J. made an incisive cbservation which is considered
germane here:
“_. but when a judge of the High Court or Crown Court proceeds of his own
motion, the procedure is more summary still. It must never be invoked uniess
the ends of justice really require such drastic means;® it appears (o be rough
justice; it is contrary to natural justice; and it can only be justified if nothing
else will do.”° '
The restraint in the quote above was resounded by Eso, JS.C.:

“I will however like to sound a word of restraint to judges of Superior Courts

as regards the use to be made of their jurisdiction to punish for contempt

committed in facie curiae. The power is, no doubt, necessary for the

advancement of justice and the good of the public. It is a jurisdiction which

belongs to all caurts but as Lord Denning said in Reg. v. Commissioner of

Palice of Metropolis exparte Blackburn No.2 (1968).5

ltalics by the writer and it is for emphasis. ; i}
" “I'his quote from the judgement of Wilmot, J. was considered by the Nigerian Supreme Court, per 1digbe,

1S.C..in the case of i .
Atake v. A.G. The quote hereis from the judgement.

n

= Supray, p. 60. . .
¥ Boldface type is of the writer and for emp:ns!s.
% i ile is

Boldface type is of the writer and for emphasis.
S Gen (he case of Deduwa v. State (1975) 1 AlIN.LR. (pt. 1) at 16.
“  Eso. J.S.C., retired from the Supreme Court Bench in 1990.

7 Atake’s case, supra, p-471.
*(1975)LQ.B.

“ Boldface type for emphasis.

“ Balogh v. St. Albans Crown, p. 88,
“(1968)2 Q.B. 150 at p. 154.
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“Which we will most sparingly exercise most paricularly as we
ourselves have an Iinterest in the maller."?
That was a case where the Court of Appeal In England found Itself considering
an allegation of contempt against Itself for the first time in the history of that
court. The learned master of the Rolls give the following advice which I think
should be adopted as a golden rule by all judges of superfor courts:
“We must rely on our conduct itself to be its own vindfcation.”

The learned law Lord, Eso, J.S.C., went on, stil on the point, that the court should use ils power to punish for
contempt sparingly, cited another case, Boyo v. A.G (Mid-West) (1971)%%

“Whether the contempt is in the face of the court or not In the face of the
court, it is important that it should be borne in mind by Judges that the court
should use its summary powers to punish for contempt sparingly®. It Is
important to emphasise the fact that judges should not display undue degree
of sensitiveness about this matter of contempt and they must act with restraint
on these occasions. %

In the case of Boyo v. A.G (Mid-west), the Supreme Court cited with approval the admonition of Lord Russell in
R V. Gray (1900)% that:

“Jurisdiction to deal with contempt summarily should be exercised with
scrupulous care and only when the case is clear and beyond reasonable doubl."’

For the court to charge every unseeming act as contempt of court would in most cases, tend to lower dignity of the
court itself. A negative result could only be achieved and the authority of the court whittled down. It is for this reason that
where the contempt is in facie curiae, it is preferable to go by indictment and ordinary criminal process, excepl in exceptional
cases. For sometimes and in those exceptional cases, if one is to wait for that to be done by an ordinary criminal process
and an ordinary trial, there might be great mischief done. Itis true that an ordinary criminal process is slow and before the
process is put into train in those exceptional circumslances, the mischief might have done and the due administration of
justice hampered and thwarted. This admonition on the courts could be summed up in the epigram of the bard of Avon,
William Shakespeare:

“It is excellent to have a giant strength; but it is tyrannous to use it like a
giant.”

And so the conduct of any court is only highlighted by ils patience in the face of explosive situations. True itis, it
might sometimes take the patience of job but patience, like respect it invites, takes nought of, but adds more. And in
explosive situations, silence is always an option, and a good option t00.* Eso, J.S.C.(as he then was) in the case of Alake
v. AG. (Fed ) recommended the coolness displayed by the court of Appeal in England in the face of a contempt commilted
by a lawyer.

]

“In the Court of Appeal in England was the case of a Miss Jones who was
often in that court. She made an application before the court and the court
refused it. She was sliting in the front row where she was so proximate to a
bookcase. It was within her reach. Miss Jones picked up one of Butterworth's
‘Workmen'’s Compensation Cases’ and threw It at the judges. It passed
between two of the Lord Justices. She picked up another. It went too wide
Miss Jones then said, ‘Il am running out of ammunition’. The court took mné
notice of Miss Jones who had hoped the court would commit her for contempt
of court" just to draw more attention (o herself. “But as the Justices took rfo
notice, Miss Jones went towards the door, and feft saying:

‘I congratulate your Lordships on your coolness under fire,

The court has been advised to be tardy in the use of ils power. Thi i b
counsel and the general public. The courts should not hesitale to barg 5 fa‘n is should not be construed as a licence %/

: i : I
the stealthy walk of the cat is not borne of cowardice: gs in deserving and appropriate cases, afteral

> Boldiace type by the writer for emphasis.

% {1971)1 ALL NLR, 342.

Op. cit,. Boldface is of the writer’s and it is for emphasis

Op. cit., Boldface and italics is of the writer for L'mphasig;
o (1900)2 Q.B. 36 atp.dl, %
Talics by the writer and it is for emphasis.

Atakev. A.G. (Fed.), Supra, per Eso, 1.5.C.. p.472

Make v. A.G. (Federation), per Kayode Eso, 1S.C., p.454
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“I do
oxpoct howevar, that the coyry's patlence should not be taken as 2

lic
De?m:uf:;i :;-agga‘ng the court into unnacessary controversy for as i
N ox parto Blackburn (supra) and | agree -

“all we would agk Is
that - mn
remember that, from the pat those who criticize us w

t
enter nt ure of our office, we canno
' controver;s;." public controversy, stil less political
C:ﬁ:l:;lgzzeva’: aftor saying all these not wish to be misunderstood tha the
will fail In “s';’ 8re necessary, not preserve and guard its dignlty. The court
be scandaliz : ty If it carrles rostraint to the extent of permitting the court to
insinuatin "‘: - And the Instant case offers a classic {the case of Atake
henour byga pa;r:;"{::a’ gﬂd EJ. has recelvad gratification in form of a national
e Pres
C.J has not taken the s ent) before him (the C.J)* For If Anyaegbunam,

tand he took in the Instant action the court would have
in my view been disgracefully scandalized,

_In'summing up this aspect of the paper, the writer cansiders the admonition of the court to counsel instructive and
awisdom nugget:

"However, it is my view that those lenlent views (to wield the power to punish
fqr contempt sparingly)s? of this Important offence of contempt taken by the
highest court of the land should not be abused especially by senlor members
of the bar who ought to know that it is their duty fo enhance the smooth
administration of justice. A counsel who makes it a habit to scandalize the
court is breaking the bridge over which he himself will cross. It Is like
someone living in a glass house throwing stone.® It is an act of indiscipline
bordering on judicial rascality which is unbecoming of someone with good legal and
moral culture.5¢

The words and actions of counsel to the court should be characterized with
decency and good decorum. '
The incidenit of contempl of court will be reduced if lawyers desist from being rude
and insolent to the court.% The court should also avoid re-acting rudely when
found fault with or finding fault when angry!"¥

Procedure for Trial for contempt of court.

Itis setlled and trite law that contempt of court is a crime, and that the court has the inherent power and authority
lo punish for contempt.88 Procedurally, how is the offence of contempt of court prosecuted? This question is very relevant
qua the subject of this paper. It being so because quite a lot of cases on the subject particularly in Nigeria,* were quashed
on appeal on the ground of improper procedure:

“In the case of Deduwa v. The state (1975)] All NLR (pt.)l, the appellant had
merely written a letter to the Registrar of Warri High Court requesting him to
bring to the notice of the learned trial ,'udge:, Atake, J. (as he then was ) their
apprehension that they might not get justice In the case because both the
learned trial Judge and the defendants in the case were llsekiris, While they,
the appellants were urhobos, and the subfect matter of the proceedings
concerned Itsekiri Communal Land Trust of which Atake, J. was sald to be a
beneficiary. They therefore requested that the case be transferred to a judge
who was neither Itsekiri nor Urhobo. They were convicted of conlempf of court by

The words in the bracket are the w;i;tgzr*s for clarification.
AlaYe wiiam Eso, J.S.C., p.4/s. o
?}:tk::,:!_zfi‘;; :’I:’E:ﬂckc[' arc the writer’s for clarification.

Boldface type by the writer for cmphasis.

ltalics by the writer for emphasis.

Boldface type by the writer lorcm p'13d515-

ltalics type by the writer for E:mph;bls. .

Boldface type by the writer for cmphasnsl.]

* The power to punish for contempt €0
moruy, supra.

) S Bl::;(] R G Mid-west State, sup

Umory, supra.

Id also be statutory, see Fawehinmi v. State, supra, Omoijahe v.

ra: Deduwa v. The State; Fawchinmi v. State, supra; Omoijahe v.
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Court It was hald per Cokaer,

the leaned trial judge.” On appeal to the Supreme o the court although the

J.S.C., that the letter was grossly ;ogomﬂ;:‘”’ e
procedure adopted In thelr trlal was defeclive.’ ; uashed another nding on a
Again, the Nigerian Supreme Court, In Boyo v. AG.”? Mid-wast state of Nigeria, q
contemnor (a lawyer) by Atake, J., for want of proper procadu:;: —
“In the appeal befora us however, (he lea do
confemplf:gmp.'ained of was one not In the face of the court Warf:l:‘; 9;;:’8’:””
not have to decide the point. It is enough that both sides are ag
rt, What we are called
contempt complalned of was not in the face of the court. lpei i
upon to decide in this appeal Is: as the contempt in this rpatter was n i
face of the court, was the learned Judge correct In holding that his wa
proper court to hear the matter.” »

The Supreme Court, on the point formulated above, held:

; “In the matter bifore us, we fail to se how Atake, J. would have al{oided

placing himself In the most invidious position of being an accuser, a witness,
and also a judge if he was permitted to hear the matter of the contempt.
If even we use to hold that it is a matter within the competence of Atake, J. to
hear, we feel compelled to say that we would have found It difficult to a.'Iqw
him to proceed to judge the contempt charge since the result of such a trial
was a foregone conclusion judging from his own utterances and conduct of
the case so far, from the record before us.”

The Court set aside the order of Atake, J. on the ground that his court was not the proper court to hear and
determine the alleged contempt of court.

Yet again, in his own suit, Atake J., the hunter now the hunted, a ccnvicted contemnoar, still misconceived the
procedure.’ This is evident in some of the eight grounds of appeal filed in the Supreme Court. The second limb of the first
ground of appeal, complained that he (Atake) was not given an opportunity to defend himself or show cause why he should
not be committed for contempt of court.

Given the analysis above, as borne out by the dicta in the cases, it is beyond speculation that the right or comect
procedure is as important as the alleged contempt itself.
To start with, itis the specie (type) of contempt that will determine the requisite procedure to be adopted. On this,
the Nigerian Court of Appeal, in Fawehinmi v. The Stale,” per Akpabio, J.C A. stated this:
“The sum total of this judgement is that the offence of contempt of [
be divided into two broad categories viz: 2 Adtican
(i) Those committed in the face of the court otherwise kn " i
curiae” (or coram judice) and il Iachy
(i) Those committed outside the court hall or
“ex facle curiae” (or coram non judice).?s
Itis the law thal the procedure for the two types of contempt identified i :
classes of contempt, Babalakin, J.C.A.7 (as he then was): ; ¥4 n the excerpt above differs. Stil on the
“Traditionally contempt is classified into either
(@) Criminal contempt, or
(b) Civil contempt
As Lord Diplock said in the case of Attomey-General v. Laveller Magazine 1
. a
440 at 449; gazine Limited (1979) A C.

d D.P.P. conceded that the

Premises otherwise said {o be

™ alics by the writer for emphasis.

T Boldface type by the writer for ¢

mphasis. Per Akpabio, J.C.A i 7
" Bolce A (delivered Jegq Judgement) Faw

7o chinmi v.
© Supra.
7 per Ademola, C.IN. (Coker, Madarikan, Udomg Sowemi :
ara " ¥ m"“o _U Sc y
971)N.S.C.C., p. ' oeeat, Concy
v 3}33. l Ting), Boyo v, A.G., Mid-west

™ The case is Atake v. A.G. (Fed.), supra. This case is g

contempt of court in Nigeria. More will be sajd abou
FFawehinmi v. State (1990), supra, p. 76.

[Fawehinmi v. State, supra, p. 76.

Fawcehinmi v. State, supra, p. 83.

rguably the |o
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“They all share @ common characterls
due administration of
continuing process”
contempt in the face of the court
When the alleged contempt Is commi
court. In this situation, the court has the inh
There are avalanche of judicial dicta bullressin
Court. Idigbe, JS.C., of blessed mermo
court), cited a passage from an English

tle: they Involve an Interfarence with the
Justice olther in particular casa or mimo gonerally as a :

ted right under the nose of the judge, it becomas contempt in the face of the
erent urisdiction to try the contemnor summarlly or brevi manu (instanter)
0 this principle of law right from England to the decislons of Nigerian Supreme
. In Atake v. A G. (Fedoration) ® (arguably Nigerian Iocus classicus on contempt of
authority to the effect that:

"*;i “;‘;f:’::'?m':!:e cgn;m.'rrod In the face of the court, the offonder may be
AU Erillsh PPf nded and Imprisoned at the discretion of the Judges."”

Eng 5es relerred to o far in (his paper establish the principle that the court has summary power 10 Iy
contempl commitled in the face of the court. The powor of the court to punish Instantly has always been challenged, even in
Englan—d and other Qommon Law jurisdictions. In the case of Alake v. A.G. (Federation), the Nigerian Supreme Court dwelt
elaboralely on this issue. Senator Alake, the conlemnor in that casé, among his grounds of appeal in the Nigerian Supreme
Court, contended that he.was_ not given an opportunity to defend himself or show cause why he should not be committed for
contempt of court. The implication of this (Atake's argument as shown In the ground of appeal) is that, he questions the
power of the trial co&:rl for the procedure adopted (tnal brevi manu);

‘The second Issue raised in this appeal by the Senator related to the
procedure adoplted by the learned Chlof Judge in committing him fto prison.
On this issue, | consider it Ideal to sot out the principal questions ralsed In the
brief of the appellant; there read:
(a) Can the Chief Judge of the Federal High Court commit me
for contempt without telling me specifically and distinctly
what in the said ground (1) he considered a contempt of
court? ;
(b) If even he told me what in ground (1) he conslders a
contempt of his court, can he commit me without giving
me opportunity to being heard In answer (o what he
considers a contempt of his court; or In the tIme-
honoured legal phraseology, can he commit me ([to
prison] without calling on me to show cause why | should
not be commiltted for contemp!?
(c) Does calling me by the Chief Judge to withdraw the sald
ground (1) and apologise for filling It amount In law to i
asking me to show cause why | should not be commilted
for contemnpt of court?*

It is the contention of the appellant that the answer to each of these questions must be in the negative. The
learned Chief Judge, he submits, was under a duty to specify distinctly the charge against him and also tell him what exaclly
in ground (1) of his proposed ground of appeal amounts to contempt; the trial for contempt was criminal in nature and so, he
tontends, he (the appellant, Senator Atake) was enlilled to have a charge selling out the specific grounds of particulars of
offence read out to him; and in any event he must be given the opportunily of answering the charge against him. He
contended that the procedure adopled by the learned trial judge and affirmed by the Court of Appeal, sitting in Lagos, was
enoneous in law. According to Atake, even if the judge was dealing wilh acase of “contempt in the face of the court”, the
appellant (Alake) submits that this procedure must be followed and the requirement qf a fair trial must be adhered to. .

Against the issue of whether the court can deal and punish for contempt instantly without formal trial as it is the
case In ordinary criminal trial, the Supreme Court, after evaluating the facts elucidaled,:

“My Lord, the questions posed by the appellant In hls brlef arise from and |
say so with respect to him - utter and complole mlsunderstand!ng. for
contempt in curiae faciae and the decisions of this court which he prays® in

Atake v, A.G.(Fed.), supra, p.":iS‘)_. _
Black stone commentaries, 16" edition (
Empx::::. v. A.G. (Federation) (1982) N.S.C.F'.. per Idighbe, J:S,('., p.. 4518-' .‘MI italics in this quote not of the
writer, they are according to the author (of the quote) they are for emphasis. ‘ '
S y are +d that the Court of Appeal opght not, in the face of the decisions of the Supreme Court
§kﬂu!t-r s e Slate {1*)70)! All NLR 69 at 78-9; Deduwa v. The State (1975)1 All N.L.R.I at 13,
in Abachom v. The Slate d Chief Judge based on a pracedure so obviously wrong.

1825) Book 1V, page 286. all italics in this quote are the writer's for

upheld the committal order ol the learne
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aid of his confentions. For a contempt in curlae faclae a superior court of
record has inherent jurisdiction to deal with It, and punish for the offence
either summarily (brevi manu) OR Instanter; thls Is because “the usua}{ '
criminal process to punish contempt was found fo be cumberous and slow
[See: Oswald ... op. cit. pp.8-9). | pause to quote from Oswald on the
destination between committal and attachment and between contempt
criminal and that which is not criminal:

“The origin of committal, as distinguished from altachment,

is to be found in the practice of the court of Chancery.

Where attachment Issued, the offender was arrested by the

Sheriff, and if the contempt required adjudication, was

brought before the court and examined upon

interrogatories, and upon the contempt being proved,

committed to the fleet. In cases of assaulling or abusing a

process server or speaking scandalous words of the court,

an order was made for immediate commitlal, up ex parte

motion supported by an affidavit of the facts [and this, as |

will show later, must refer to occasions where scandalous

words are spoken of the court NOT in the face of the court

but outside the court which makes it necessary for the court

to be so informed be deposition on affidavit in support of

motion ex parte, and upon contempt in the face of the court

[and this must include scandalous words spoken of the

court in curiae faclae as in the instant case] and order for

committal was made instanter, as at present .., "[Square

brackets together with content as well as italics by me: see

Oswald, op. cit. p., 22]*

From he above, according to the Nigerian Supreme Court, the posilion, therefore is that, generally, contempls of
court are ellher dealt with by trial summarily, that is brevi manu or on a simple indictment or on information, whether or not
the contempl is in curiae facieae and lrials for conlempt of court by indictment or information are usually before another
judge whose court was not the subject of the contempt. It is always open to the court, where the contempt is in curiae facie-
depending on the nature or grawity of such contempl- to deal with the same instanlter and without the process of a trial, but
‘he case of contempl in such circumstances, however, must be quite clear and without doubt, and the contemnor must be
laken to know from the circumstances what the contempl consists of. The Supreme Court have always stated this as the
correot position of the law, for in the case of Boyo v. Attorney-General, Mid-west®*, the Court stated:

" These observations to which we have referred, to our mind, apply both in ,
cases of contempt in the face of the court and also not In the face of the court,

although in the first case, generally, the contempt cannot be dealt with

efficiently except immediately and by the very judicial officer in whose

presence the offense was committed. In cases of contempt not in the face of

the court, there may be cases where the offence should be dealt with

summarily i.e brevi manu, but such hearing must be conducted In accordance

with cardinal principles of fair process..."

Contempt not in the face of the court

When the fact. conduct, comment in any circumstance that constitute the alleged contempt was not carried out in
the court or proximate to the court, such is described as contempt not in the face of the court (ex- faciae curiae). This
(contempt ex-faclae cunae) was the basis why the Nigerian Supreme Court, in Boyo v. A .G. (Mid-wes!)™, Derobed Alaka, J.
of the garb of jurisdiction he erroneous clothed himself with. In this case. both parties conceded the fact that the alleged
contempl was not in the face of the court. Then, the question that the apex Court was left fo decide. was whether the
learned sl judge was correct when he held that he had the jurisdiction to try the offence. The court held that, given the fact
that the alieged contempt was nol in cunia faciae, he lacked the jurisdiction to try the matter.

The rationale for clothing another judge (as against the judge in whose court the alleged offence of contempl of

court was commitied) 1o try contempt, ex- faciae curiae is that there is the possibilty of caling up witnesses to prove facts
not belore the judge

Per ldighe, LS. T, Alake v. A.G(Federation) supra, p. 461
97 ALL N.LR. 342 at 353 - 334
¥ Supra, see note 83,
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mnmmmum-Mde“ﬂh
mmmhmﬁuﬂdhmh‘m'
i cannot de said !hat the contempl /s in the face of the cowrt in swch cases, 4
E Judge should not Iry @ contempt v which he is ivolved. in the present case,
mmmm-muuammummum
menmnmwwuwmuwm
us that the learned judge was deeply involved™ *
The Canacian court in the case of Mckwown v he Queen® per Laskin, J sad.
“Where the judge has 1o be and is & witness of the facts which are in issue. he
cannot, in my opinion, rely on 2 rule of discretion fo justify him in proceeding
o judge the issue. Trial of contempt charge by summary process does nol
recessarily mean rial before the very judge invoived in the proceedings out of
which the contempl arises.™ indeed, Xt /s the praferable course, whers
1 conditions do not make it impracticable, or where there will be 2o adverss
effect upon the pending proceedings by the delay, 1o have another judge
conduct the confempt charge....
The present case was not one in which the facts surrounding e alleged
contempt were S0 notorious as fo be virtually incontestable, nor was /f one
where the events upon which the contempt was based took place in the Al
view and appreciation of the court R wouki have been the pruden! course in
this case either 10 have the Attorney-Genersl sssume the carriage of e
proceedings before another judge.. or fo invoke e jurisdiction of the
supreme court of Ontario..."
Contempt Proceedings: Where lies fair hearing?
mmmmsdmdmuwumubmmhmm
contempt proceadings 1S incongruous to the time-honoured axpression, Tawr hearing Ordirarly, because of e peculiar
nahse of contemp! proceedings, & triggers the question above (of whether ha proceedings s In consonance wilh far
hearng). Fair hearing Smply means that courts proceedings, especially in criming! matters, are conducted mpartially The
importance of this concept is brought to the fore by s inclusion in the consSiuions®™ The Nigerian grundnorm. Pe
Constitution of the Federal Republic of Nigedia, 1999, from which other laws of the land derive their validily, prowides.
“In the determination of his civil rights and cbligation, including any question
or determination by or against any government or authority, a person shail be
entitied to a fair hearing within a reasonable time by a court or other fribunal
established by law and constituted in such manner as lo secure s independence
and impartialty™

T

B LT

“Whenever any person is charged with a cominal offence, he shal unless the
charge is withdrawn be entitied to a fair heaning in public within a reasonable time
by a court or tribunal™!

Under the Common Law, the doctrine of fair hearing comprises of two tenets. One, you cannot be a judge in your
own cause (nemo judex in causa sua); two, let the other side to a cause be heard (audi alteram parfem). The constitutional
provisions on fair hearing cited above [secton 36 (1), (4) ] encapsuiate the twin notation of the Common Law on fair hearing.
Sectm36(1)wovidesﬂwtaowﬂuaﬁhmlmslbemﬂﬁedhmdxmasbmlshdepamw
impartialty 2 The issue that falls to be determined here, is, given the [aw as its relates to contempt proceedings, can it be
said that the law ( as it concems contempt trial and punishment) is fair - as provided by the Constitution and the Common
Law? In proceedings instanter or trial brevi manu, the judge before whom is the contemncx, is the prosecutor, witness and

W e e T e S R O A A R T TR N I S

L5

Boldfaced type is the writer's for emphasis.
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Y (1971) S.C.R. 357-492at p. 477.

* Jtalics is of the writer’s for emphasis,

** " The Nigerian Constitution of 1979 and 1999.

“ CI.RN., 1999, section 36(1). All italics and Boldface by the writer for emphasis.
Constitutional of the Federal Republic of Nigeria, section 36(4). ltalics in this quote are
emphasis.
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892, and not Dy the Ridge under whose nose the contemnor committed the 2 :
‘ '*e'aamaiumeymemﬁmemﬂhmmm;mw 4 .)is nm::;“ﬂp:wbn
37 punish the contemnor, instanter bacause to do otherwisa (1@ fo allow another judge ry 1) may M the image of
':we:m:F-smammw,mmnmammdm'.wmhsm.thewdmbem
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:cr:ems:mhefacea‘t*ewunhbﬁa;aﬁim(n’qﬁw}dmmmmmgedcontemp!hademded_Ths
point was brought 1o the fore in the judgemant of the Supreme Court of Nigeria:

‘hsmhasodemaga&:suhebadgrmormﬂesemunmtwdduf

ﬁolenceﬂrenecess.ftyfur,md,ﬂndutyot.uow!subhchdrocomunptex-

faciae or in-facie to quickly, and if possible in the immediate presence of those

who witnessed the insult, restore the dignity and authority of the court by

sharp, instantaneous importance™. For a judge presiding over such a court fo Jet

such 2 contempt of his court fo pass unpunished is for him, fo use the phrase of Lord

Diplock, %o... “be que irrafional and subversive of the nule of law¥ . (Chokolingo

v. Attorney-General of Trinidad and Tobago (1981) W.L.R. 106 at 112).%

Another Jushoe. who 2lso heard the appeal (of Alske's case), shared the above view of Aniagoly, J.S.C:

“1 would however, after saying all these not wish to be misunderstood that the

court should, where necessary, not presenve and guard its dignity. The court will fail

in &s dufy & carmies restraint fo the extent of penniting the court fo be scandalized.

And the instant case (Atake's case) offers a classic. For if Anyaegbunam, C.J.

(the Judge under whose view Atake commitfed the contempt, the subject

matter of appeal before the Supreme Court has not taken the stand he took in

the instant action the court would have, in my view, been disgracefully

scandalized.™

From the discussion so far, 1 is evident that two precepts are competing - first, fair hearing, then, secondly. e

need (and duty) o preserve and guard e dignlty of the court, in the face of contempt in curize facie. The scale, given e
judgments, both in England, and other Common law jurisdictions, and Nigera, tits in favour of the second precept. TS
wrier ventures a theory for this (for the need, anddutytopreseweaﬂguaxﬂmedignityofme court, in the face of
in cunae faciee ovemcing the precept of fair heamg Perhaps, the doctrine of utilitarianism (as expounded by Jere™
Bentham) explans this. Upon this docirine. which is according to its propenent, the greatest happiness to the greatest
rumber, the need to guard the adminisration of justice (which concems the public at large, should be given priority 39373
indvidual procedural nght of fair hearing. Although, it could be tenaciously con‘ended that the individual(s) (contemnors)) S
or are member (s) of the public, But then. whichever way it is viewed, the public (the greater number) is more than
contemnor(s). and therefore, should have the greatest happiness. Again, lets look at it this way Supposing a couttis TV
scancaized, what is the implication? This will expose the administration of justice to the grave danger of inhibiing e
settiement of their disputes. Against the background of a largely iliterate society, talking of Nigeria, any diminution o! e
authority and respect of the court is 2n inwitation to chaos and disorder. Given Ulechaoslfg 'diso);derwlid”‘ibe

= SR T ¢ Eso, J.S.C., Atzkev. AG,, su ) A s
it ;ﬁ:;:l‘?)irrf : SUpTa. p. 472. The words ialicized and in bracket is the writer >
< The words italicized and in bracket are the writer's and it js ari fcntd

Atake v. A.G. supra, p- 472 Ralicized words by the wrilcrt;':-rccl;nﬁ:'lmn-

Baldface type by the writer for emphasis. Phasis.

jtalics by the writer for emphasis.

This quote is from Atake v. A.G. (Fed ) per Aniagolu, JS.C,, p, 474
per Kayode Es0, JS.C, Atake v. A.G. (Fed.), supra, ety . 474,
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a:cas'mf:-i; :}); ﬁ:egr:;:? ;??;}’;?an;e o; contempt, can anybody including the contemnor be able to assert or enforce any
‘3‘; n(;:‘nd gl ey Bafing)? The answer is unmistakably in the negalive ~ you cannot place something on
Fmtempt)wat;e?h:o::leer;:é lZo?;:?nc;?' itsh?rrizc:sbneiogreozl:;?hgrt?u?”dge who saw the contempt not bginq the judge fo try the
;bwd to the letter: ge and all the formal process of indictment, plea, etc is

;ﬁ;;,s-d:,fzevgﬁe;;e? agy legal authorities that a contempt of court commitled

summarily. In that cass :’::acﬂi lﬂzg% ::mina! in nalure, cannol be punished

another court, full trial must be arrested, charged before

e il conducted and if found guilty punished according to

Nigerian cases on contempt: Atake and Fawehinmi,
In the course of this paper some N
somehimes extensively and at other limes tangenti

the conviction of contemnors by trial courts, ang examine two case [
g e : ' s (Alake v. Altorney-General of the Federation, and the
case of Fawehinmi v. The State), which are considered special by reasons 1o be knownj;oon.

In his We"f‘"“e“_ book, '02Akpata, J.S.C. (as he then was) of blessed memory, commented:
Happily, | cannot readily think of 3 case where an advocale in this country,
convicted by the lower court for contempt has not had his conviction quashed
by the appeal court.” 3
The above comment by His Lordship, may well not have taken cognizance of Atake's case. Although, the question
may well be raised whether Atake, given the fact that he appeared in person in the matter, can be regarded as an advocate.
#n advocate pleads the cause of another person - but Atake, though a lawyer, an ex-judge, pleaded his ovin cause. This
sezms not to have been lost on the court, which it said:
‘_‘The clarity of the situation is even more so when that ex - Jjudge (that ex-
judge is Franklin Atake), as in the instant appeal,_has been one who, as a trial
judge, had, in at least two celebrated cases (Goodwin Mogbeye Boyo V. A. U.
Deduwa and others V. Emmanuel A Okorodudy and others (1975)2 SC.37) cited
people in contempt of Court and dealt exhaustively with the salient law
involved."1%
It would be an inchoate research to research on contempt of Court in Nigerian if the case of Atake is not
discussed. Itis a classic, - it is the locus classicus on the subject. Speaking on the novelty (as at then, 1982) of the case
“As far as | know from my limited research...this is the first time this Court has
been called upon for its specific judicial omment on the propriety of the
procedure, for contempt in curiae faciae ..."1%4
Facts of the case.
Senator Franklin Atake (herein referred lo as the appellant), lavryer, ex-judge, had filed an applicalion before the
Chief Judge, of the Federal High Court for interlocutory injunction against the President of the Federal Republic of Nigerian
and the Attorney- General of the Federation, seeking a declaration that seclion (2) of the Allccation of Revenue Act, 1981 is
unconstitutional, void and of no effect having regard to section 149 (2) and 149 (3) of the Constitulion of the Federal
Republic of Nigeria, 1979 and also a perpetual injunction restraining the President (the first defendant) from operating the
provisions of the said section 2 (2) and any other provisions of the Act. ;
The learned Chief Judge heard argument and reserved ruling thereon f'or 13" March, 1981. As the lgarr]ed
Judge was about to read his ruling on the adjourned date (13 March) lhe_apphcant (At:}ke) made an m:al a_ppilcallon
for the Chief Judge to transfer'’s the proceedings before !Tim to anoth?rjudge for hearing and determination on the
ground that in the opinion of the applicant he was unlikely to do justice in the proceedings because the first
defendant had conferred on the Chief Judge the national honour of the Order of the Federal Republic (O.F.R.) six

—

" Per Kalgo, 1.5.C Omoijahe v. Umoru, suprd, p. 194. All boldface and italics here are by the writer for

go. 1.5.C., G ’ : '
L"Tpl:::‘:‘I'fu'.\'chinmi v. State, supra; Atake v. A.G. (Fed), supra Omoijahe v. Umory, supra; Deduwa v. State,
supra; Boyo v. AG (mid-west), supra; Agbachom v. The Stale, supra.

2 0.1. Akapata (J.5.C.) (rtd.), 1994, B &C. Publishers Ltd., Lagos, Nigeria,

" Justice For All And by All, by E.
p. 81

163

. 473. All the words in bracket are inserted by the writer for
Per Ani S.C., Atake v. A.G,, supra, p- : it :
«.I;rr::'::::ﬁ::u ':i?éoldihcc and italics in this quo‘lc(apr;.dh)y lhzﬁ\gltel’ for emphasis.
‘ Per Idigbe, J.S.C., (as he then was), Atake v. AG. )P
Boldtace type for emphasis.
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d2ys before the rufing and after final addresses of counsel.™ mwwmmm«mﬂd pedolon L
e ; §cation for injunction for which he refused the zppeliant
Sppkcation iater and proceeded i read his nsing on the 2pp .

On 2 later dave, the zspetiant then fies 2 mofion on nofice fo the defendants for leave of the Court of Appes 4y,
e ruing The leamed Chiet Judge frst refused the zpplcation formerfmlw“g:”dd'g"’mm W’fmsw’m’"@"’
9N of ihe grounds in hes proposed grounds of appeal®™. He asked the W"’".'mmraw i afad ok
véthin five minutes, the appellant refused 2nd the Chief Judge committed him to prison for contempt in the face of
the court '

The ground which the appelant refissed fo withdraw stated that he Chief Judge had received gratification/tz s,
from the President/irst defendant’ in the form of 2 national award, before he gave the niing. However, the Chisf Jusge
had sizted i his nifing refusing the apphcation of the appellart to transfer the hearing of the appellant [o Iransfer the hearing
of the procescing 1o another Judge, that the Fresident could not under the National Honours Act act on his own in awardinyg
any member of the communiy any nafionzl honour'™. He also pointed out that the zward of *0.F.R." on him was made on
the Ist of October. 1881, while the zctuzl investment was what was madza on the 7% of march. 1981, six dzys before the
ruing. The appefiznt had fled the aciion against the st and 2 defendants on the 4 of Febeuary, 1981, four months afer
the zward was made t5 the chief Judge ™" Atzke's appeal to the then Federal Court of Appeal was dismissed
unanimousty'f'.: 4

Cn 2poeal © the Suoreme Coun. the appeliant contended that the leamed Chisf Judge erred in law in faifing 1o 124
nem the precise portion ofﬁspfsgosedgr:y.ndofappea!whunmmtedlocomemptofcwmtha:meproposejgrm
dﬂncxamurgtacamr,rm:c:'cunaﬁﬁrsalymamchésfbdgearedhlawhfaﬂhgmpmfﬁmmﬂ'eds:k.aﬂd
saeomcm-gemmmmoﬁaneafmmptofmaupﬁortowmmitﬁngfimwpﬁsm cafing on him (the
éa;ﬁaqmstmcammnesmunmbemﬁammmcmﬁmdomn

l-'-.siﬂ.hasbemponednﬂearserhﬁemec‘:ﬁspaper.ﬂisisamematstmdswtanommawcases.on
cantempt of court n Nigeria, for some reasons, which have been discussed ezrier. However, 2t the risk of 2ppesaring o
sound recefitve. € may be stated agan maSa:aoeAtake'salaﬂyaafmyeass!zﬁmwevpe@me he wzs 3
magsirate for a number cf yeafsz\dwasaisomﬂ'ebli:_ﬁmmnsm:hhmscwnwform; years before his retirement
from the judiciary of this country pnor 1o hes efection to the Senat= 112

mﬂncwrseofhsmthg.mmhasmmmmasmwfﬂﬁscaseinzhecir mstznces, # would be
2 cu es, it would be
-.r:r_ﬂtamurtomaiemmamnmofmsaiaﬁswe{nmecae]a'dmeresowm&gg;f
Gani Fawehinmi v. The State '™

Thes 15 one case that caused a ol of sensztion Theiac:ofﬁscas:,—israiherle ' - s of
the necessary fact will be gven here nes lengthy, however, 3 brief 2ccount o

r
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Following two judgments obtained against the appeliant (Chlef Gan! Fawehinmitts) at an Ikeja High Court (Lagos)
before Itoq. J.In suit Nos1D/312/88 and 1D/313/88 the appgllant ﬁ!gd a motion of stay of e:t)acution of the said judgmepts at
the said High Court. However, on the 10v October, 1989, Chief F.R.A. Williams, SAN who was counsel for the plaintffs in
the said suils, wrole a letter to the Acting Chief Judge of Lagos State requesting that the suits be transferred from llofi, J. t0
another judge of the_ High Court of Lagos State on the ground that his youngest son was engaged lo be married to cne m'
e qauqhters. o HOT" 4 P_Ufspant to that letter, Ayorinde, Acling Chief Judge, made an order transferring the suils from llori,
Jsilting in Ikeja Judicial Division to himself sitting In the Lagos Judicial Divislon. '

On 5" December, 1989, when the motion for stay of execulion was to be heard before Ayorinde, Acting C.J. of
Lagos State, Chiet Gani Fawehinmi, the appellant, filed a motion praying for an order transferring the said suits from the
Acting chief Judge o anolher judge of the High Court of Lagos State for hearing and determination. The application was
supported by a 17-Piragraph aflidavit, in which the reason for the transfer was stated in paragraph 8 thereof as follows:

8. That | have observed very seriously that since Ayorinde, J. became the
Acting Chief Judge of Lagos State most of the cases filed by my
chambers against either the Federal Government or Lagos State
Government have been assigned to himself (Ayorinde, J.) and all his
Lordship’s decisions had been In favour of the Government.”

At the hearing of the applicalion, on the 5/12/89, the appellant himself was not present in the court but sent one
Barrister Tayo Oyetibo to represent him and move the motion on his behalf. The respondent in the motion was represented
by one Barrister Ladi Williams, from the chambers of Chief F.R.A. Williams, S.AN.

On commencement of proceedings, Mr. Oyetibo first moved his motion for transfer of the two cases to another
Judge of the Lagos State High Court, supported by the said affidavit without any comment from the Judge. Thereafter Mr.
Ladi Williams, who said he would not oppose the substantive application for stay for execution, nevertheless got up and
oppose the application for transfer saying that the said affidavit was contemptuous of the leamed Acting Chief Judge in that
itimpugned his impartiality and accused the Court of bias. He therefore urged the Court to punish the appellant for contempt
suo molu in order to preserve his integrity. The Judge then rose to consider his ruling.

Thereafter the learned trial judge came out with a ruling in which he rejected the application for transfer and
dismissed it. He then went further “in order to protect the integrity of our judges and court,” and made.an order ordering
Chief Gani Fawehinmi (applicant) to appear before his court on 11/12/89 at 9.a.m.

On 11/12/89, the appellant, Chief Gani Fawehinmi, duly appeared before the leamed Acting Chief Judge in
obedience to his order. He was confronted with the said affidavit and told that paragraphs 7-14 were contemptuous of the
Court and asked whether he still stood by them. He admitted swearing to the affidavit in support of his application for
transfer, but said they contained statements of fact, and that it was the Court itself that inferred contempt from them. He
demanded that he should be charged formally in line with the Constitution. Mr. Ladi Williams, counsel for the
plaintiff/respondent in the substantive motion, demanded ‘that he should be allowed to speak as .he was the one that pointed
out the alleged contempt to the Court. Chief Fawehinmi .ob’jecled on the ground that he (Ladi Williams) lacked the locus
since he was not a state counsel — contempt being a criminal offence shou{d be prosecuted by the State. However, the
Acting Chief Judge ruled that Ladi Williams should be heard and so called on him to speak.

In his brief address on the matter as an amicus curiae, Ladi Wiliams submitted that what the applicant did
amounted to contempt of court committed “in facie curiae” and lherefo!'e shguki be punished breu'f.' manu or .-r!s!anfer without
resort lo the usual criminal process. What conslilutes contempt in facie curiae should be determined by the judge. He cited
e aulhtlmtlesllotgugfzigfea;?;df::r:i. the appellant, Chief Fawehinmi, raised three preliminary issues. First, that since
the Court I?ai!eir{ 5/12/89, heard and disposed of application in support of which the said affidavit was filed, the contempt

s N, of blessed memory, wasa foremost human right activist. Asa matter of fact

ﬁilllztp Gczzlr;:(i::\&c:hr:;";:;ﬁ’:vas et ulT-sth_ of an action he filed against two army ofﬁcc'rs, Colonel Halilu
;\i;nu puu; then Director of Military Intelligence and Lt.mColom;I.A.:(g-sT%’U"_ Deputy D}rcclm‘_nflhc State
ﬂccurily Services (S.S.S.) for the alleged murder, on 19 o;;%v;gw A'?"CCII M. Dele Giwa, a Journalist of
DUy 4 Editor-in-chief of a weekly Magazine, ATCHD Mr. Giwa was Killed in his
oo 1 in Lagos State by a parcel bomb. Up till today, like many of such deaths, Mr. Giwa's
:‘lt‘.‘fld(:{‘l.l.({ at t—J"1 olved. Likewise, until Gani's (as he was fond‘iy and popu[arly called) death, he (Gani)

cath is still Hpks clamour for the need to find the killer(s) of late Dele Giwa. Gani's case against the
PU_tdu.p : w?{" b:::gnxscrc fought up to the Nigerian Supreme Court, sce, (1987)1 N.W.L.R. (pt. 51)554 — o1
:!:" (:ery o“:C al: (1987)4 N.W.LR. (pt. 67) 797 - at the Supreme Court. These army officers in return

¢ Court of ADPEE inmi for libel in the High Court of Lagos in Suit No. 1D/312/88 and No. ID/313/s,
:;ufd. Chicl _G.m(lj ' ‘:r ihe army officers, and award damages of threc ml!llon naira ¢ach against Chief Ganj
he courts _!uun _ -led to the Court of Appeal, and duly filed a rpouon for stay of execution of the said
!'.’.:;Whllm‘:l. Gﬁ:l‘: m’ﬁ suit. 1t was in relation to this stay of execution that the action of contempt against
Judgements in ;

Gani arose.
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e o the application together v
proceedings was incompetent. He submitted that the dismissal of the applicaion p;;;:nzi;d that thepsaid afﬁdﬁt cmm
the affidavit for all purposes. He cited four decided cases to back up this Pﬂ'“‘-i gncrusiéns made by the Court coulq l;e
statement of fact which could nol be controverted and that none of the ten factua’ ¢

: : b : A i« absence, the leamed trial Judge was no longe,
found in the said affidavit. After all those conclusions which were made In t;!esa :.‘::d tial judge had become the p rosecu'.o?m

in a position to try him, as he had been virtually convicted unheard. The g
complainant and the Honourable Judge at the s:me ime. He then cited the case of Boyo V- lﬁé?}fﬂdhowuetdg:;:esa?teﬁi “Cg”}
1 AllN.L.R. 342 10 355 to support this submission. The third objection was that by the order ¢ 2 Critminai Code and it
had indicated the offence that he has committed. It indicated a violalion of . 133(¢) and (9) of fhe section
6 of the Crimi - i nder 5.132, the leamed trial Judge could not try him.

Criminal Code. He then submitted that since he was brought u ) : unced that there will be

Anather Judge must try him. At the end of his preliminary objection, the learned trial Judge annO"BE8T B P PR 98 o
LU]inf?, and that Chief Fawehinmi should carry on. He there proceeded into the “meril of the matter. sion was
nefly that what he did, did not amount to contempt. y )

In a reserved ruling of fourteen pages, ‘:he leamned trial Judge found lh? appellant guilty of coniernpof s Cout
and senlenced him to a term of imprisanment for twelve months without option of fine.

Evaluation of the case. ; )

This case raises a number of interesting issues. Lets take the issue of whether the affidavit (c?f the appelfant,'Ch:ef
Fawehinmi) amounted to contempt in law. This writer has examined some cases in the course of this paper, \‘ﬂherem the
c?rudﬂs have laid down the principle of gauging what amounts to contempt of court, whether spoken, written (in letters or
affidavits)

Itis the law that the standard test for evaluating that which amounts {o contempt in curiae facie is subjective, and
not objective. If the trial Judge holds that it is contempt, them contempt it is."'6 Again, the intention of the contemnor has
nothing to do with the consideration of this matler. Therefore on appeal, the Court of Appeal, cid not agree with Chief
Fawehinmi that his affidavit was not contemptuous. We should recall that Atake put up this specie of argument."” The
Court of Appeal, per Akpabio, J.C.A, was of the view, and rightly too, that Chief Fawehinmi was “politely” contemptuous of
lhe learned trial Chief Judge:

“I have myself carefully studied the said affidavit and find as a fact that there
is nawhere in it that the words “bias” or Government Judge" were ever used
to described the learned Ag. C.J. yet it is my considered view that fo set out a
catalogue of four previous cases in which the leamed Ag. C.J. had
consistently given judgment in favour of the government against the appeliant
appeared to me to be nothing but “unnecessary palaver finding”, especially
when none of those judgments had been tested on appeal and found to have
been erroneous.

To me the action of the appellant was similar to reporting a woman to her
husband that his wife has been seen entering a hotel to spend the night with
four different men at different times. Will that not amount to calling the woman
a harlot or adulteress even though the words “harlot” or “adulteress” were
never used in the complaint? Similarly one can call a man a “thief’ without
using that word, but by merely setting out instances in which the person took
away peoples’ properties without their owners’ consent or knowledge”11s

In view of the analogies made_ by the: Court above, and previous cases of the Supreme Court on the issue, the
Court held that the content of the affidavit was in contempt of the Court. Under our law, it is an act of contempt to suggest
whether d‘irec'tly or indireclly that one|cann0t get julstice from a parﬁqular judge. “Indeed to charge a court with bias is a very
serious thing indeed. To ask for court’s assurance is more serious sill."9

Another issue, and this is quite important,'® is the procedure adopted b i i i
convicting the contemnor. In order to delermine the correct procedure, invariabl?; the qﬁézzof?ﬂ:sdl:: f;f:[i gt

; : iy . p X / ged contempt in
facie curiae or ex- facie curiae? arises. “The Court of Appeal dealt extensively with this issue, and queried
“....But in our Instant case the appellant was not present jn couri Wheq : ’fi ed :
content of his affidavit were brought to the nofice of the learned Ag (? J ,?;
became necessary therefore to issue a paper, be if 3 Warrant or an enrolled

N6 Gee the judgement of Idigbe, 1.8.C., Atake v. A.G. (Fed.), su
1565 al p. 470, in the case ol Atake v. A.G,, supra.

M7 Gee Atake v. A LG, supra, p. 456-457.

U pawchinmi v, State, supra, p. 75.

" per Kayode Eso, J.8.C., Architects Registration Coungil of Nigeria

Prd, P 433. See also the judgement of Uwais.

(No. 2) v. Fassasi (1987)3 N.W.L.R.

(Pt 59)1. .
120" Bearing in mind the case o'l Boyo v. A.G. (Mid-Western State) in which ! . :
procedure in contempl ex-facie Atake, J. misconceived the
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Polbyragen mmmammidmdmmmﬂ
m;*::“W-\':;:Mmtmmmmmdm'hfum'mmmmmzﬂu
amer ;&'mmm“ 'mmmummsmm " @ becomes necessary to bring fhe author 10
sourt. 013 aner the "e{' ‘bemcmmmmamaummmmammmwwmbw
“T;ﬁwme,amb?;m;ebﬂfewcmmafmuﬁmmumuaﬂ'ﬂ
& SR - COMECt procedure {not taken by the leamed Acting Chief Judge)? The Court itsef
thdiﬁﬂdy.m.umm.mmpmz i
‘hzam.?lefomctmmmmbmwmmwedh
case, i.e. immediately the Judge saw or read the offensive document

heshouldre—actshaptybycaﬂhgonme!uthorofmedocumentfowmwaw

::::‘;;dh‘fgwﬂ-ﬂmwmwmheshoddbepahmedockﬂm
b Winess box ). but # there was none he shouid be allowed 1o
iﬁi:ﬁ*’“’m- and that place considered as the dock ™ He should then
€3 t0 show cause why he should not be punished for conter- = i he did
not show good cause, he should then be “committed to prison {not sentenced)
until he purges his contempt. This procedure was elaborated upon rapeatedly
by the Supreme Court in Atake’s case. Anyaegbunam the Acting C.J. of the
Federal High Court was praised for adopting that procedure correctly, while
Atake, J. ( as he then was) was castigated in Deduwa's case™ for not
adopfing the same procedure. ™=
Or the whole, the Court hald that the alleged contempt was ex- facie, and shouid have been tried by another
udge i3 3 Chame and s 2ttendants features The conviction of the 3ppefiant was quashed. end the mposed sentence set
asids
Summing Up
The power possessed generally by courts is very far-reaching. This is the way 2 refired judicial officer puts it
“The judicial officer wins all the time. He is the master of his court When he is
on his pedestal, his exalted seat, he is the Lord of all he surveys. He is armed
with the sword of justice which he is in a position to use for any other
purpese. As a human being he is an admixture of good and evil.™> ;
The above opinion of Ephraim Akpata, J.S.C, correct of course, has aways been the view of legal commentators
n pfher cime. In the leamed justice’s well-writien book, from which the above quotation was tzken, he cited the submission
of Henry Cedll, that
“The judge is in a unique position. Not merely is everything said by him during
a case absolutely privileged. but he cannot be shouted down 2s in parliament
or even answered back if he refuses to allow it He can cause great misery and
cause frustration fo parties, witnesses and advocate. The harm that a judge
can do is not merely in actual injustice, that is wrong decision, but in sending

Per Akpabio. J.C.A.. Fawehinmi v. State, supra., p. 80. Boldface type by the writer for emphasis.

~ ftalics by the writer for emphasis. . 2 . ]
' halics by the writer (for cmphasis). As regard the words in italics, see. the judgement of Eso, JS.C. in Atake

-AG., .475. , . = -
L AG. supra p. 475 ust like Fawehinmi's. the words used in the document “stinks of contempt™, but the

in Deduwa’s case, j " -
Nigerian Supreme (Zlou,.‘ quashed the conviction of the contemnor for want of requisite procedure.

D F - B - :
ad FS:: :E:;:Z_-\mfi[;]-::dp; r;“!. supra, p. 96-97. The guotation above is by the writer, Hon. Akpata, J.S.C.,

% 5 - b., 1969 10 Sept., 1973 when he was appointed judge of the High Court
c!:cr:;f by :Tghf\ai:g?;g:ﬂj Nigeria He became g P TR S ot Apeal gt ok i,
l983. Ite bocame a justice of the Supreme Court on the 107 Apdl. 1990, thus becoming the first judicial
Umu.:f (o the southcsn part of he COWIrY 10 tﬁ\c passed through three c?uns,_thc Magistrate Bench, the
High Court and Court of Appeal and still made it 1o the Supreme Coumlgﬁu retirement rrom_ the Supreme
Count 1ok effect from the 15 of April 1992 having anained the compulsory retiring age of 65 years. He is

aow of blessed memony.
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litigants (and advocates) away with a feeling that their cases had not been

roperly tried.""" |

The powef loppugush for contempt is one of the composite power of the court, as shown above. This poye,

necessary though, could be abused in the hand of an imtable and irascible judge. A good example qf this is discernible ip

the Supreme Court of Nigena's case of Boyo v. A.G.(Mid-Westom slate)."® Here, the Court gdmonlshed the learned 1
Judge, Atake, J. first, for not sending the complete record of proceedings to the Supreme Court:

“In other words, the record of proceedings by that court was attacked as not

containing the true proceedings in court. The learned (rial Judge by a counter-

affidavit admitted the corrections of many part of this document'” and

corrected some,... "%

The Court continued and castigated Atake, J..
“If these are part of the proceedings, as certain parls appear to be, we must

express our surprise that the Judge had not forwarded a complete record of
proceedings (o this Court for purposes of appeal but had left out what he
thought was unfavourable to him."™!
Secondly, on the issue of a dialogue between the leamed trial Judge and the lawyer-contemnor, which the
Supreme Court dubbed ‘theatrical performance’, the court rebuked: _
“If on the other hand it was a mere' explanation to members of the Bar,'*? we
must deprecate the conduct of the Judge in making the court a forum for his
theatrical performance with Mr. Boyo In the dock."!
In conclusion, on the part of counsel, on the matter of contempt, the antidote offered by the Nigerian Court of
Appeal, per Akpabio, J.C.A. is here adopted and recommended to all ministers in our halloved temple of justice, that:
“ The words and actions of counsel to the court should be characterized with
decency and good decorum, The incident of confempt of court will be reduced
if lawyers desist from being rude and insolent to the court. The court should
also avoid re-acling rudely when found fault with or finding fault when

angryl"**

T plenry Ceeil, The English Judge, P.36, ciled by / " = ’ _1}7-
' Supra p. 338 - 33Y, 3342, ¥ Akpata, JS.C. in his book, Justice For All and By Al P

12 wThis document™ is a 12 page docu A M .
belore Atake, J i ment, clzimed by the appellang gs containing the correct P“""’Ld
R aake v A G supra. p. 338,
I Atake's vase, supra, p 319
\ i

Atake. ) stated that he did not consider the

as torming the record of the Cour i said

winy he kad W arrest Adr [l\'_\ll

Auske v. AU supes po 339, Bakdiug
4 Fawohinmi v Nale, sunrs. p SR,

; . Jeft
F;-'Iu‘:‘:r the proceedings which was al leged to have beeh le r o
- nU:hlﬂg but mere cxplanulh)n 10 mt.'n'lbﬂf-‘! ol the

S Lpe and jalics by the writer
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