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Abstract
Sovereign states and diplomats are entitled to some protections in
the exercise of jurisdiction of 2 host and receiving state. These
protections relate to the immunities and privileges of foreign
sovereign and diplomats. In the comity of sovereign states, individual
sovereign state and its diplomats enjoy some privileges and
mmunities. These immunities and privileges are predicated upon
the principle of equality of sovereignty of states as well as the
preservation of dignity of states. Adopting the doctrinal method of
research, this paper examines the treatment of sovereign states and
diplomats in the exercise of jurisdiction under international law. It
was found out that the extension of waiver of immunity to
counterclaims is founded on an erroneous idea. The paper
recommends that it is more in the interest of foreign sovereign to
submit himself to the rule of law than to claim to be above it. It
concludes that the immunities and privileges granted to sovereign
states and diplomats are considered imperative but should be

reasonable.
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1. Introduction

The treatment of sovereign states and diplomats in the exercise of
jurisdiction under private international law relates to the question
of immunity of a sovereign state or a diplomat from a foreign
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jurisdiction. What then is immunity? Immunity simply means
exemption from penalty, burden or duty which the law generally
requires other citizens to perform. Immunity is based on the
preservation of sovereignty and dignity of states and its diplomats.
The concept of immunity is tied to two basic questions, first, immunity
from what? Secondly, why conferring immunity? As to the first
question, the answer lies in the fact thatimmunity is conferred against
legal processes such as search, arrest, seizure of property, prosecution,
trial, etc. and for the second question, it is imperative that all those
In positions of authority and power, carefully chosen by a national
Constitution should enjoy such immunity on the basis that they
ilo‘::::u ;(;L:leotli)ll?mrped or distre.rcted from performing state and
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sovereignty of states, while
interfere in the domestic aff
a state conducts internatio

a state is supreme internally, it must not
airs of another state. The government of
nal activities on behalf of the state such

that the non-recognition of the government of a state could amount
to denying recognition of the state.

2. 2 Diplomat

A diplomat is a person authorised to relate on behalf of a state
with another state or other states for the purposes of establishment
of peaceful coexistence between or amon g them. Diplomat is derived
from the word, diplomacy. Diplomacy comprises any means by which
states establish and maintain mutual relations, communicate with
each other or carry out any transaction which may be cultural, social,
religious, political, military, scientific, technological or any other
legitimate transaction, in each case by themselves or through their
authorised or accredited agents. These accredited agents are called
diplomats. According to Mignel Angel Moratinos: ‘the core duty of
diplomats is for dialogue to prevent crisis and avoid uncertainty.
Talking to those who are troublesome, and with whom you may not
even share key values; those are the hallmarks of diplomacy,
regardless of the state of the world we inhabit.”

2. 3 Jurisdiction

The term, jurisdiction is commonly used to describe the authority
to affect legal interest. Jurisdiction concerns the power of the state to
regulate or otherwise impact upon people, property and
circumstances and reflects the basic principles of state sovereignty,
equality of states, neutrality of states and non-interference in domestic
affairs, This means that jurisdiction is a vital anc} indeed the .cent:ral
attribute of state sovereignty since it is the exercise of autho.nw. that
may create, modify or terminate le.gal relapons}ups or obligations.
The concept of jurisdiction under international Iav.v simply means
the authority of a state to use its resources to subject persons and
things under the powers of its government based on the rules of
international law. This definition presupposes .the existence of three
basic requirements, namely: the entity exercising ]unsdlczuon must
bea recognised state; the person or thm‘g rnus.t ngt n-ecgssarlly possess
the state’s nationality; and the exercise 9f ]urlSC!IChOI'l must be in
accordance with the established rules of international law.
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property to which the action relates. Well, this problem seems to
have been resolved by the court against such a state. In Haile Selassie
v Cable and Wireless, Ltd,™ the court of first instance, BENNETE ].
ordered that all further proceedings should be stayed. The Court of
Appeal, however, discharged this order, holding that a sovereign
cannot enforce the stay of an action to which it is not a party merely
by putting forward a claim to an interest in the res litigiosa®,

There is also the question of whether immunity extended in action
relating to land. PHILLIMORE said obiter in the case of the Charkieh'®
that, ‘the exemption from suit is deemed not to apply to immovable
property.” Also, Westlake after remarking that ‘no court can be
expected to renounce the determination of the property in its soil’,
described as unimaginable the suggestion that a mortgage of English
land could not have its usual remedies in England merely because
the mortgagor was a foreign sovereign. It is submitted that under
private international law, the doctrine of lex situs may equally come
to play here to hold a foreign sovereign subject to laws of the place
where the immovable is situated.

A state has the final say in determining the recognition of a foreign
entity as a co-sovereign state (dejure'” or defacto'), In a situation where
it is doubtful” whether a person enjoys sufficient independence to
entitle him to immunity, the courtis enjoined to apply to the Secretary
of State for Foreign Affairs or the Minister for Foreign Affairs, as the
case may be of the forum state,® whose answer is final and conclusive
and cannot be queried either by the court or the parties. An interesting
problem of proof of sovereignty arose in Carl Zeiss Stiftung v Rayner
and Keeler Ltd. (No.2)*' where the House of Lords had to consider the
issue whether recognition should be given to the German Democratic
Republic as an independent sovereign state. The court accepted as
conclusive the information from the Foreign Secretary that no
recognition, either dejure or defacto had been granted to East Germany,
However, the Foreign Secretary also certified that her Majesty’s

" (1948) ch 844, (1938) 3 ALL ER 386 _

1 This means subject matter of a suit or litigation.

' (1873) LR 4 A&E 59 @ 97. :

" This means rightful, legitimate, just or constitutional. It is descriptive of a condition in which
there has been total compliance with all requirements of law. It is the contrary of de facto

" This simply mecans in fact, indeed, actually. It is a phrase used (o characterize an officer, n
govemnment, a past action, or a state of affairs, which must be accepted for all practical purposes,
but is illegal or illegitimate. It is the contrary of de jure

" Otherwise the court is supposed to tuke judicial notice of n sovereign state.

® Forum state means the state where the proceeding 15 going on

3 (1967) AC 853, (1966) 2 ALL ER 536.
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government has recognized the state and governnjtenF of USSR as
dejure entitled to the exercise of governing authority in respect of
that zone.

4, The Treatment of Diplomats in the Exercise of Jurisdiction
under International Law
In its simplest sense diplomacy comprises any means by which states
establish or maintain mutual relations, communicate with each other,
or carry out political or legal transactions in each case through their
authorized agents.” These authorized agents are called diplomats.
The rules of international law governing diplomatic relations which
were the product of long-established state practice reflected in
legislative provision and judicial decision of national laws have
accor‘ded c‘erfair.l Privileges or immunity to diplomats from the
exercise of jurisdiction of the receiving state. The laws in this respect

have now been codified to a considerable extent in the Vienna

Convention on Dij ; . ;i :
April, 1964. on Diplomatic Relations which came into force on 24"

The Vienna Convention in
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of ownerships, used for the purposes of the mission including

the residence of head of mission,

- The premises of the mission, their furnishing and other
property thereon and the means of transport of the mission
shall be immune from search, requisition, attachment or
execution.

3. The official correspondence of the mission, that is, all
correspondence relating to the mission and its functions is
inviolable

4. The diplomatic bag shall not be opened or detained, but may
only contain diplomatic documents or articles intended for
official use.

5. The person of a diplomatic agent i.e. the head of mission or a
member of the diplomatic staff shall be inviolab]e. Such person
cannot be liable to any form of arrest or detention.

6. A diplomatic agent shall enjoy immunity from the criminal
jurisdiction of the receiving state.

7. By virtue of article 41 of the Convention which makes
reference to ‘special agreement’, there may be room for
bilateral recognition of the right to give asylum to political
refugees within the mission.

8. The diplomatic agent shall also enjoy immunity from local
civil and administrative jurisdiction,

The importance of the principles of law embodied in the
Vienna Convention was stressed by the International Court in the
case of USA v Tehran.* In its judgement on the merits, the court
observed that ‘the obligations of the Iranian government here in
question are not merely contractual ... but also obligations under
general international law.’ In that case, the government of [ran was
held responsible for failing to prevent and for subsequently approving
the actions of militants in invading the United States mission in
Tehran and holding the diplomatic and consular personne| as
hostages.

5. The Current Legal Position on the Controversy over the Scope
of Diplomatic and State Immunity.

In the course of the nineteenth century, states appeated' as

v:uml.nercjal entrepreneurs on a considerable scale creating

monopolies in particular trades, and operating railway, shipping and

-—-—-—“
® (1980) IC) Rep 3, 30 - 43
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a. Real action relating to private immovable property in England,
unless it is held on behalf of the sending state for the purpose
of the mission;

b. Action relating to succession in which the diplomatic agent
is involved as executor, administrator, heir or legatee in his
capacity as a private person;

C. An action relating to any professional or commercial activity
pursued by him, in the United Kingdom outside his official
functions. See also, Article 32(1) of the Vienna Convention
on Diplomatic Relations, 1961.

Article 32(2) of the Vienna Convention on Diplomatic Relation, 1961
provides that no measure of execution may be taken in respect of a
diplomatic agent as regards the foregoing exceptions unless the
measure concerned can be taken without infringing the inviolability
of his person or residence. Apart from the foregoing exceptfions, it _is
recognized that a diplomatic agent or other x.nember's of the_dll_)loftnrf\tlc
staff might waive his immunity from the civil and Cﬂﬂunal]‘fnsdl_c?on
of the local courts, either by expressly consenting through his sphator
to the proceedings or by entering an appearance to_the wrxt or by
COmmencing proceedings as plaintiff or by even, 1mp11cat10n.by
conduct. Since, however, the privilege is the privilege of the sending
State in the case of proceedings against the heafi of the mission, and
by the head the mission where the proceedings LI RPAIHSE |
subordinate member of the staff, it follows: thateven if a §ubord1nate
Mmember had waived the privilege, he might lateF obtain a stay of
. . he had not acted with the consent of
Proceedings by showing that y head of the mission shall
his Superior.®! Nevertheless, a waiver by th_,f Some de enough to
be deemed to be a waiver by that state.? This is wi sl
the head of the mission waives his
accommodate the case where ¢ il rdiiate e mber e St
OWn privilege, not merely that of a s

-*________—

i f England.
:’ See generally, the Diplomatic Privileges Act, 1964 of Eng

66.
R v Madan (1961) 2 QB; (1961) ALL ER 566. %
* Diplomatic Privileges Act, 1964 of England, article 2(3)
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In addition, a waiver of immunity at the point of initiating 2
pmceedklgdoesmte:dﬂndto&eemmﬁonormforcmdany
'pdgenﬂﬂresulﬁng{mmttntpmceeding,m&ﬂwaljverwﬂlsﬁﬂ
herequiredatthepa‘ntoftheexemlimx”Faﬂmetoobtamasepmat
waiver, the judgement (execution forcee) or pre-judgment attachment
(Saisie Comservatoire) remains unenforceable, until the defendant has
ceased to be 2 member of the foreign mission.

Article 9 of the Vienna Convention on Diplomatic Relations, 191
pmvideniuttherecewingstztemayatany&meandwiﬂwouthavmg
to explain its decision, notify the sending state, that the head of the
mission or any member of the staff of the mission is persona rion gratt”
or that any other member of the staff of the mission is not acceptable;
himymxhcuehm\dingstates}nﬂasappmpﬁateeitherrean
the person concerned, or terminate his appointment. The immunify
of the diplomat of the receiving state shall not exempt him from the
jurisdiction of the sending state on the ground that the immunify
was granted to him because he is a representative of the sendin$

state. See article 31 (4) Vienna Convention on Diplomatic Relations:
1961.

7. ﬁ!ﬂh B
The provision of the English Diplomatic Privileges Act of 1964
.nd_ Articke 32(3) Vienna Convention on Diplomatic Relations, 1961,
yvh&ch extended a waiver by a person enjoying immunity from
jurisdiction to any counterclaims directly connected with "hc

prmnp-lchn Sewmne o be founded on an erroneous idea This 18
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immunity), a state could sull be given the privilege of withdrawing
lts waiver whenever such waiver intermeddles with the purpose of
immunity in the first place, However, such a withdrawal should be
reasonable. Here, the view of Lord Denning, in the case of Rahintoola
v Nizam of Hyderabad" is instructive to the effect that, ‘It is more in
the interest of foreign sovereign to submit himself to the rule of law
than to claim to be above it.’

9. Conclusion

It is now clear that based on the special treatment accorded to
sovereign states and diplomats, they enjoy certain immunities and
privileges in the exercise of jurisdiction under international law
because the issue or idea of immunity operates also at international
level and not limited to domestic setting only, Itis also, understandable
that it is these immunities and privileges which states and diplomats
enjoy thatactually define and distinguish their position and treatment
given to them vis-a-vis any other person not entitled to such
immunities and privileges. It appears from the nuances of our law
and current practices on immunity by states that the doctrine of
absolute immunity is prevailing, This is because even in the face of
restrictive immunity, the state or its agent may still have a way to
wriggle out, as may be derived from the provisions of European
Convention on State Immunity” and United Kingdom State
Immunity Act* Sometimes too, like in the case of United States of
America and former USSR, states agree by treaty to waive immunity
in respect of some areas e.g, shipping and other commercial activities
and it could be said either that such treaties assume a broad doctrine
of immunity or that they are part of a contrary trend,

#

» ()958) AC 379 .

" Diplomatic Privileges Act, 1964 of England
* Jind



