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CAPAEQ Y AND PARTIES IN THE LAW OF TORT"

L1 Introduction
Broadly, tort is a civil wrong, of

for wh
her than preach of a contraci eh a rey
h of & duty that the faw ”_:

m :

m.yp::z:‘"md. usually in the form of damages; 8 DrEac A tortfessor |
commits : who sund 1n ¢ particeler faiion o mothcfm‘) or more ¢ frn e who
contributed :m . W‘mngducr" it !oﬂfcaw”hc j i:wd as defendar:: P whe
lawsuit’, © the claimant’s injury and who may o M the same
. In this paper the f-:;c,us is to exami
$r:::;::m border on torts before courts in le-ﬂfi" i p

it a convenient starting point 10 scrutinize the concept capacity

; The power to create of enter into @ legal relation under
the same circumstances in which a normal person wouid
have the power to creale o enter inio mcfr G ftfnfmm.
specifically, the satisfaction of a legd mind,  that
. _ determines one's ability 10 sué o bf sued’ 5 '
PO . v s A 0 rcapacity’, means 8 purTY’s NN 10 Make 2 legy
or seek judicial enforcement of 2 duty or right Locus standi” ~ equally anotse,
word for capacity denotes legal capacity 10 institute a case in @ ©O wt of law. It jg Nc
same as “standing’ or “title to suc’. It 1s the right of party to appear and be heard on F‘r
question before any court or (ribunal®. The word ‘party’ means one by or whom a laveyg
is brought’, o
The central focus of this paper,

fact that no court would want it jurisdiction
Only an entity known to Jay is capable of suing and be sued. A person <an sue and by

sued before a court of law only if it iis recognized as 2 legal person and known 1o law,
Where, therefore, it is successfully known that a party to an action is not a legal person:

the party should be struck out of the suit™: -
It is seitled law and practice that a suit can only be
commenced, and proceeded against those who are
competent to do SO. Generally, a competent person is a
person with @ Jjuristic existence. This may be a living
person or a corporate body. This may be a company
limited by shares or a public liability company PIc.
Given the above, it is beyond doubt that the concept of legal personality is indeed
very important- only persons to whom the law has accorded legal personality can su¢ ang

be used eo nominee'".

fpﬂﬂlch ] t'u'lnu ang fh'fm
’ +

ne fHie capacity © ‘
ork of this nature the aun
. Mh’r

Jegal personality, is an important one given the
-0 to be invoked unlees by the proper parties

1.2 Natural Person (human being)
he social units and pre-existed both law and

Human being or individuals are t
society. Since laws are made by them and for them, and since jural relations are relations

between individuals, it is no wonder that jural relation of each individual came to be one
of the first and most impor#ant unities for legal purposes. The legal concept of a human

gal Practitioner, Lecturer, Faculty of Lgw, Ebonyi Stale

“1ibh, F., 0., LL.M (Ibadan) B.L, L
University, Abakiliki,Ebonyi State.c-mail: ilohfriday(@yahoo.com 08056436125, 08061527156
! Black’s Law Dictionary g" Edition P, 1526

2 |bidem

3 Ibidem

4 plack’s Law Dictionary,

Y Ibidem
6 ymade vs Military of Edo State (2001) FW.LR Pg 1387 (PLG9)
p, 1154

7 Black"s Law Dictionary
* Ataguba & co, v Gura Nig. Ltd (2000) F.W.L.R (24) 1526
9 per Omage, J.CA, Ataguba V. Gura, Supra.

19 14 (hat name.

8% edn,
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being as a person is sim

' ! ply a multitude of claims, duties, liberties, etc treated as a unit; as
such, there is no distinct

ion in law between *natural’ and ‘legal person*'!

From the jurisprudence of Dias above, it can be contended, and rightly of course,
that a human being i3 capable of bringing and defending an action or actions in tort.
Human being- nay natural person can bring actions in their own names, and defend same
in the same capacity before the court. Thus if Mr. Fanta recklessly drove his hummer jeep
and ran down Mr. Nine ~up on the street; Mr. Nine-up (who must have suffered an injury)
can bring an dction in the tort of negligence in his personal capacity (as Mr. Nine-up)

against Mr. Fanta (tortfeasor—dcfendant). The notion of a human being is more flexible
than might be thought'2, Let us cxamine some instances:

1.3 An Unborn Child

What is the legal status of an unborn child as regards for instance, any deformity
happening to the child (foetus) while in the womb or even total destruction, say by
abortion? The author, in the course of this research, has not found any Nigerian case on
this issue (foetal legal status). However, a voyage into another legal clime is apposite
here. The example of the legal personality of a’foetus has raised interesting and emotive
questions recently'. Learned author, Michael Doherty, referred to the case of
CVS5(1987)" and submitted thus: '

‘ In the case of CVS (1987) one such question arose for
consideration. Bricfly, in the case a man who claimed 1o
be the father of a foetus attempted to prevent the mother of
the foetus from proceeding with an abortin after their
relationship broke down. His grounds were to invoke the

. criminal law against the destruction of a child capable of
being born alive (SI Infant Life Preservation act | 929).
The rather controversial interpretation given o that
phrase by the House of Lords need not detain this text.
What is of importance is the observation that it was the
Jather(as an interested person) who brought the action
and not the foetus, yel if the foetus had been deemed to be
a legal person it could have brought the action itself.
Practical problems of instructing solicitors, e.t.c from the
womb can in this legal system be over come - there are
procedures o enable the incompetent to be party lo
actions. The implication though is wide. The mother would
merely be a walking incubator for another legal person.
The mother would owe that person a duty of care that
would give rise to that person having a cause of action,
where, for example through smoking cigarettes, the
mother caused the foetus damage. If the foetus were a
legal person, then it would be party to an action lo prevent
“an abortion, e.t.c.

The position, of the foetus not deemed a human being and its father bringing an
action on its behalf, as canvassed by the learned author;'* seems to be in agreement with
the opinion of two learned authors in criminal law:
If a child dies in consequence of an act done or omitted 1o
be done by an person before or during its birth, the person
who did or omitted t do such act is deemed to have killed

the child. It seems, however, that the child mus! have
‘) . =

"' R.W.M., Diaas, Jurisprudence, 5* edn. Butters orths, London, 1985, P-25)
" Jurisprudence:The philasophy of Law, 3 edn: Micheal Dolierty, Pg.386 .
" Ibidem,

" lbidem . .

" 1bidem
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ody in @ living

as a result of the act or

s nol d
omission, for if the child dies in the Wlﬂ"'?b« ;:c ”'; ::a:u'ng
human being capable of being killed Wh’; ’ section 328

- of section 307" | althaugh an offence ¥ ar

17, j
is commilted,

completely proceeded from ifs mother's b

state and then dies subsequently

1.4 Corporations Sole - phig
The need to continue the official capacity of an individual beyond his lifetime
started a long time ago. Dias put it succinctly thus that: econd
The common lawyers accordingly created 4 .ucn;; !
‘person’ who though passing under the same name as in
. o R flesh and blood individual, enjoys legal exisience:
perpetuity. This is the corporation sole, which is a
personification of official capacity -

Why did lawyers create this imagination? : s .
The main purpose of the corporation solc is to ensurc cqnlanIty f_>f an office.
Moreover, the occupant can acquire property for the benefit of his successors, hie may
contract to bind or bemefit them, and he can sue for injuries to the property while it was in
the hand of his predecessor. Today there are many corporations sole, e.g a parson, bishop,

- - (5
public trustee, and a great many others. The most spectacular 1S the crown ..

1.5 Corporations Aggregate )
These are companies or other corporation created by charter, statute or under the
companies Acts. They are treated as persons in law unless the contrary is stated (statute:
use individuals if they mean human and unincorporated associations but not
corporations). Some unincorporated associations are given some of the incidental benefits
of corporations but they are still not persons. Partnerships, for example, can issue writs in
their own name and can make contract, but the individual partners remain fully liable as
individual®.
: -y ‘
1.6 The Juristic Nature of Incorporated Organization
It is settled law that only an organisatioin that has been incorporated can sue and

be sued in its corporate name?'. In Agbonmagbe Bank vs. General Manager G.B. Ollivan:
Ltd?%. It was held that since General Manager G.B. Ollivant Ltd. was not a juristic person,
that defendant could not be made party to the action and should be struck out. Thus, a
company, whether limited by shares or a public liability company Plc. May bring or
defend an action in its registered name. However, what is the fundamental difference
between corporate and incorporate association? In the Anyaegbanam’s case, the Nigerian
Supreme Court answered the question thus,

The most fundamental difference between a corporate and

incorporale association is that the corporation huas

‘perpetual - succession’. It maintains its identity and

personality, notwithstanding changes in its membership.

But the property of an unincorporated association belongs

(o its membership from time to time”.

\

- v ] i ; .
16 g 307, Nigerian Criminal Code: A Fh-lld becomes capable of being killed when it dompletely proceeded in @
living state it has a completely ina llymg start from the body of its mother, whether it has breathed or not, and
whether it has an indcpendent circulation or not, and whether the navel string is severed or not
17 g 328, Nigeria criminal code provides for the offence of killing an unborn child. ;

8 Dias

19
b E’;:pmdcncc; The Philosophy of Law, Micheal Doherty, g 388
21 Anyacgdunam V. Osaka (2000) F.W.L.R.(27) P.1942

2(1961) All N.L.R.116.
3 Anyaegdunam V. Osaka, Supra .
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bt § falan’ incorporated
What is the Jegal status of unincorporated ﬂ.ssocm‘lmr:'? Oﬁnh uintt,-mfp[r:ointcd
association does not legally exist and must necessity  act -::)cif'tinn that has been
representatives®®, On the other hand, u corporate entity, gt ]r; Ry ": orate name”’, Despite
incorporated, has legal personality. It can sue nnd_bu: sued in t:vtr:lo r:*opcrty. But Tor. such
its "unincorporated nature, unincorporated assocmtmnlcnn‘ gccn Eppoinlcd rstees®, By
property to vest, it must be made through persons who have {6} AOPY: trustes ey b8
virtue of section 2 (1) of the Land {Perpctunl Successio rcl'igion Kirishis e
appointed by any community of persons bound together by C‘:;‘,O;Z' gt an'y religious,
nationality or, by any body or association of persons esta i3'1 Al ek
educational, literacy, scientific, socinl or charitable purposes, ﬂ'}d ]5”‘31 rustcacs Sitiates of
or may apply to the minister for n certificate of registration o lu; A TI;ms the above
such community, body or association of persons as a 'corporale 0 ys ; fac[ual ality:
provision shows that an unincorporated body or association of persons i o will disoly To3
The association though unregistered, must appoint trustees or a trustee wligation ik
registration. The law takes into cognisance the fact that before the app :

. : i i e appointed
that is while the association is not registered in law, and certain persons may be app
trustees who must act in th;a; capacity. |

ersonality of a Subsidiary Company s Tein
el ::f?l?l I:\rorld of c{)mmerce. somer)::omp:mics do have subsidiaries cmst.lr.ng Undcr
them. For instance, we may have a company, Feedwell Ltd producing 00“1‘”‘-“0“"?“:"
and companies B, C, D, E and F under it, with Feedwell as the parcnltd comp‘:"ni,:s.
Supposing one of the subsidiaries company, say C, which prgduced cars, sol¢ onc:c;)Mr
products to Mr. Jingo. It happened that the product sold to Jingo was defective an .
Jingo suffered injury as a reason thereof. Now, who, bclwee'r_! the parent company,
Feedwell Ltd, and the subsidiary company C Ltd, should Mr. Jingo proceed against in
law? This issue arose in the case of Union Beverage Ltd. Vs, Peps'icola Intcrna!:ic?nal
Ltd*. The Supreme Court answered the question, the legal personality of a subsidiary
company, thus:
' A subsidiary company has its own separate legal
personality.  Generally, the act of a subsidiary company
cannot be imputed to the parent company nor can the act
of the parent company be imputed to the subsidiary
company. Each of the four defendants/respondents in this
case was«p corporate body - having its own legal
personalily separate and different from others. Each of
them was capable of suing or being sued i
There was therefore no legal basis for suing the first
respondent for what the fourth respondent had done. [t
would have been otherwise if one of them acts as a servant

or an agent of the other but that was not the case in the

present circumstances. Consequently, it could be properly
said that there

was no nexus between the appellant and
. the first respondent or q nexus between the appellant and

the fourth respondent on the basis of the affidavit and the
document attached to it’.

n its own name.

1.8 Non-Corporate Statutoryy Bodies

Itis not every Statutory body that is a cor

porate body. A body may be statutory in
the sense that it is created by a statute but wit

hout it being vested with the distinctive

“ Ibidem e :
= Ibidem o

*(1994) 3 NWLR (Pt. 330)1
7 Ibiden
* Ibidem

”(1994) 3 NWLR (Pt.330) 1
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features of a juristic person. It may, however, be with certain specific duties or
functions. In the case of Ibrahim. ¥ Judicial Service Commitiee, (02 SUPrEmE &0 heid
that the judicial Service Commitee, one of the fous siatutory bodies ‘f'a?’!”m‘j 2t the
state level under secticn 178 (1) of the 1979 constitution with It membership and officia
duties spelt out in that Constitution is a corporation 2g27egate 219 or/legal personality
capable of suing and/ or being sued. In the same vein it held that the Attomey General of

astate (and th : :on 176(1) of the same Constitution
us of thee Federation) created under sectio Nore of ficse bodics s

is a legal personality ca i ing sued.
{ pable of suing and/ or being - .
expressly in the constitution or elsewhere endowed with the atributes of & body corporate

conferred

body to be sued, it is necessary in

In determining the ¢
ompetence of a statulo 4
" e g body is established or zcts.

every case to look at the instrument by or under which the

1.9Unicorporated Non-Statutory Bodies, Associations Members, Clubs etc. e
inct existence from that of their

All these are associations of persons with no dist )
members. They are not &4al persons’and non-statutory. They cannot su¢ or be sued.
The Nigerian Bar Association had been held to be such a body and therefore cannot sue
or be sued in its name. A case of action lies in favour of or against the particular member
or members who did the acts or made the omissions that gave rise {0 it Such a member
may sue in his name to enforce a contract.

Unicorporated proprietary clubs or instituti
may sue or be sued in his own name in respect of contract 2

ons belong to the proprictor and he
ffecting the institution.

1.10 Government
The Government of the Federation or of a State is inherently 2 corporate entity.
Rights are vested and duties imposed on each of them by the Constitution. Each can
therefore sue and be sued. The constitution itself impliedly acknowledged this (S. 6 (6)
(b). Although a government has corporate capacity, the same does not follow for its
various ministries and functionaries through which it operates. Many of these are
unincorporated. They cannot therefore sue or be sued except where any of them is
conferred with the power to sue and be sued by the instrument creating it.
The Government does not sue and is not sued in its name as such. Rather under the
Petition of Rights Act/Law, claims by the Government or any department of the
government against any ﬂrivate person are claims against the government or any
department of the government are brought by or against the Attomey — General of the
government concerned as plaintiff or defendant, respectively. The Attorney General, is
statutorily conferred the capacity to sue and be sued for and on behalf of the Government

by the Petition of Rights Act/Law. It is also a legal personality.
There are some executive bodies of the government estzblished by the

Constitution which are not subject to the direction or control of any other authority or
person. Examples are the Federal Civil Service Commission and the Independent
Electoral Commission. The Independence of such bodies is thus guaranteed under the
Constitution or establishing statute. The Attorney General cannot be properly sued of acts
done by such bodies in the course of performing their stipulated function for they are not

under the direction or control of the government.

1.11 Represcntation of Actions
The right to a property may be vested jointly in large number of persons. An

example is title under customary law to family or communal land. The right of each
member of the family or community to the land is the same. It is a general ﬁgh{ among
them. No one can claim the right to a specific portion of the land alone. The right extends
all over the land. Where such property becomes'the subject matter of litigation, obviously
every member is entitled to join in the litigation. But the person having the common right
may be so many that all of them cannot conveniently sue in the suit involving that n'guhL
In such a case the Rules of court permit one or more of them to sue or be sued as
representatives of the others. An action which is thus brought by or against one or more
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person as representing other persons together with whom the one or more persons }_'“'_"G ¢
common interest in the subfjecy matter’of the action is called representative action. The
few persons by or against whom (he action is brought are the representatives of the others
and they prosecute or defend not in their personal capacity but in their representative
capacity.

-

1.12 Infants, Persons of Weak or Unsound Mind and Lunatics: .
These classes “of persons haye obvious disabilitics as far as being parties to
litigation is concerned. An infant for this purpose may be taken as a person urfder'a%c of
twenty-one years. This is the position at common law and under the English infants
Relief Act 1874- a statute of general application, applicable in the country. The mh.cr
terms are self-explanatory. Because of their disability, the Rules of Court zllow them 10
sue and be sued by normal persons, Where a member of any of these classes sues 2 2
plaintiff he does so by a normal person described as “his next friend”, Where he is sued as
a defendant, he defends by a normal person described as his “guardian ad litem”. An
infant, a person of weak or unsound mind or a Junatic cznnot properly bring or defend an
action by himself. He should do so by another person designated his “next friend™ if he is

the one suing, i.e, a plaintiff, or where he is sued, i.c a defendant, by another person
designated his “guardian ag Jitem”,

1.13 The Concept ol'lmmunily and Actions in the Law of Torts =
The subject ‘immunity’ is much relevant to the central focus of this paper. This is
moreso when one considers the agitations it has generated with regard to the acts (or
omissions) of some public officials in recent times. Some people are even clamoum?g for
itremoval from our laws. Immunity is any exemption from a duty, liability, or service of
process; especially such an exemption granted to 2 public official®®; These concepts shield
those who are actions or omissions cause injuries to other from prosecutions.
Immunity is a defence 10 tort liability which is conferred
“Upon an entire group or class of persons or entities under
circumstances where considerations of public policy are
thought to require special protection for the person,
activity or enlity in question at the expense of those
injured by its tortuous act, Historically, tort litigation
against units of government, public officers, and charities,
and between spouses, parents and children, has been
limited or prohibited on this basis™"

' 1.14Those Who Are Imm‘ﬂ’nizcd i
Office of the President, Vice-President, Governor, Deputy Governor. The
occupants of these offices enjoy absolute immunity. This is.constitutionally provided for:
Notwithstanding  anything 1o the contrary in this
. constitution, but subject to subsection (2) of this section -
(@) -Nocivil or criminal proceedings shall be instituted
or continued against a person to whom this seclion
applies during his period of office;
(b) A person to whom this section applies shall not be
: arrested or imprisoned during that period either in
pursuance of the process of any court or
otherwise;
(c) No process of any court requiring or compelling
the appearance of a person 1o whom this section
applies, shall be applied for or issued™

i :':Union Beverages Ltd ’(supm). “l ‘
; Black’s Law Dictionary, 8" edn, P.765. '
Section 308, constitution of the Federal Republic of Nigeria, 1999,

105



=

rl;llcfi,:\“l’llcaliort ul'j.:cctinn 308 of the Constitution was brilliantly illuminageg by
OF Appeal when th rt said:
What section Jogltfjt":lhe 1999 constitution provides in Javour

of the persons enumerated in subsectio” (3) thereof s0 long as

each of thent holds the office stipulated 15 @” immunity from

civil or criminal proceedings instituted or continued agaifm

him, immunity from arrest or .'mprimnmcn! during that pcnnd

either in pursuance of the process of any courl or otherwise or

the application for or issue of the proce™ o oy c;’"”

requiving or compelling the appearance nf a person lo Whom

the section applies™ :
Any breach of (he provision of section 108 of the 1999 ﬁon‘sluuhlm renders gy,
Process, proceedings, civil or criminal, null, void and no effect™. Even where a suit hay

N Initiated before the occupants of section 308 (3) came InfO office, the suit canngr p,
continued®, This concept of immunity was also provided for under the 1979 m”“"mip,,;
of Nigeria®, It is pertinent to note that section 308 does not preclude a public off;c,
hqld?r from police investigation, as there is difference between police investigatian ar‘-é
c"tm““l prosecution. T hc:flucstion may be asked if the public official concerned ¢y,
waive immunity under the section under consideration. The Supreme Court answered sh,
question in Tinuby V. T.M.B. Securities Plc’". The court held that the immunity granteq 1,
Ihc‘ incumbent of the relevant office under section 308 (1) (a) of the constitutic,
prescribing an absolute prohibition on the courts from entertaining any proc cedings, ciyi
or criminal, in respect.of any claim or relief against a person 1o whom that section of the
Constitution applies during the period he holds such office. No question of waiver of the
relevant immunity by the incumbent of the offices concerned or, indeed, by the court may
therefore arise. In other words, the incumbent cannot waive the immunity granted to him
under section 308 (1) (a) of the 1999 constitution. Though immunity cannot be waived,
!Jut the section 308 does not prohibit the beneficiaries of the immunity clauses from
instituting an action.
In my judgment, the whole tenor
prohibition of proceedings agains

section applies and not (o a prohibition

.8
him™,

the Coy

of section 308 point to a
t a person to whont the
of proceedings by

1.15 Immunity of the State for the Tort Committed by its servants:
Under the common law the State is immuned against liability for the tortuous act

act of its servants. This immunity of the state came 10 the fore in the celebrated case of
Ransome Kuti vs. Attorney- General of the Federation®® Here the appellant /plaintiffs
at the trial court brought an action against the Federal Government for the alleged torts
committed by some soldiers. One of the issues that arose for determination was whether
under the common Jaw of a state, here the Federal Government of Nigeria, was
vicariously liable for the alleged torts complained of. At the Court of Appeal in the same
case, Nnaemeka-agu, J.C.A (as he then was) said:
“The case the appellant brought to court was based on
tort. I agree with the learned Assistant Director for
litigation that the crown Proceedings Act of 1947 is not

¥ Chief D.S.P. Alamicyeseigha. chief Saturday Yeiwa (2002) F.W.L.R. (Pt. 96 557.

3 Alamieyescigha vs. Yeiwa, Supra.
35 Bola Timbu v. T.M.B, Securities Plc. (2001) F.W.LR (Pt 55) P.580
% Aper Aku v. Platcau Publishing Corp. L (1985) N.C.L.R. 338 and Chief Victor Olabisi Onabanjo - concord
ress of Nig. Ltd (1981)2N.C.L.R; both decisions of states High courts.
T
* per Aderemi

Supra
i of Nigeria Ltd (1981) 2N.C.L. R both decision of state High courts.
¥ (1985)2 N.W.L.R. .
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applicable in Nigeria, | also agree thal the state cannol, in
Nigeria, be sued in 1or1™. "

At the Supreme Couyrt, reading the lead judgment, Kayode Eso (J.8.C) (as he then

' was) agree with Nnaemeka Agu, (J.C.A.) The Supreme Court, per Eso (J.5.C.) gave an

illuminating genesis of the petition of right:

What is left is in regard 10 the vicarious Liability of the
government, but the appellants have been met by that old
and almost anachronistic legal phraseology that the King
can do no wrong. The state (The king in England) has
immunity at common law against being sued. This was
based on the ancient principle of non-impleading the king

_in his own courts. Pelitions of right which could be
addressed 1o the king would not however lic for tort"’,

Having given the historical background of this doctrine on immunity, the learned
law Lord cited the law:

“By virtue of the Interpretation Act (Cap. 89) Laws of the
Federation of Nigeria and Lagos1959, section 45 ( 1)
which provides:

“"Subject to the provisions of the this section and except
insofar as the other provision is made by any Federal law,
the common law of England and the doctrine of equity,
together with the statue of general application that were in
Jorce in England on the 1" day of January,1900, shall be
in force in Lagos and, in so far as they relate to any
malter within the exclusive legislative competence of the
Federal legislature shall be in force elsewhere in the
Federation'" has preserved this ancient and’ royal
doctrine of immunity of the state in our laws*”

Aside from the above, by Ordinance NO. 19 of 1915, the Petitions of Rights
Ordinance was passed. In 1947, England, via, section 2 of the Crown Proceedings Act,
brought an end to this doctrine of immunity. All said and done, Eso, (J.S.C), dismissed
the appeal on the ground that the state was immuned and rather sadly, thus:

' I have checked all our constitutions prior to 1979 and
regrettably I am not able to find any provision which one
could apply, even remotely but rightly, in an annulment of
this doctrine. The court is to administer law as it is, not as
it ought 1o be. This Immunity attaching to the state in this
country is yud™. : ~

1.16 How Does the Law Stand Now?

Happily for the country, section 6 of the 1979 constitution which
vests the judicial powers of the country in the court has to my mind
removed this anachronism*,

The “Anachronism” being referred to in the dictum of Eso (J.S.C.) above is the
state immunity for the torts of its servants. He then went on to state, verbatim the
provision of the law in the 1979 Constitution that purged our laws of this anachronism.
Sub-section (6) of the section provides that: '

‘ "The judicial powers vested in accordance with the
provision of this section

“ Ibidem

:; Ibidem

2 Ibidem P. 1685

o Per Kayodc Eso (3.5.C) in Ransome-Kuti vs. Attn-Gen., Supra
Per Kayode Eso (J.5.C.) IN Raséme-Kuti Vs. A.G (Fed.), Supra,
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ing thereto, for the
the civil rights and

(b) Shall extend to all matters betw
\ government or authority and any per:
10 the actions and proceeding. relal
dgferm:‘narion of any question as 10
obligation of that person. .
/gt Kayode Eso (J.S.C) (as he then was)

In another case*s
; ase™, the Supreme Court, per ’
held that the provision of the Constitution cited above annulled those part of the Petitioy

of Rig.]“ Act that was. inconsistent with the constitution vide section 1 (3) of the 1979

Constitution,

| The status of the Petition of Right Act with respect to the 1979 Consititution of

'C"’ Federal Republic of Nigeria is the same under the 1999 Constitution for the latter
onstitution as the former, contains section 6 (6) (b)-

1.17 Diplomatic Immunity

ffi Under Diplomatic and Privileges Act®,
officers, the members of the families of those persons, ! e .
are accorded immunity from suit and legal process and inviolability of residence and

official archives. The issue of diplomatic immunity came up before the Supreme Court i
the case of Alhaji A.G Ishola-Noah v. His Excellency the British High Commissioner to
, Nigeria'”. In this matter, thg plaintiff who had instituted two similar actions against the
defendant, the British High Commissioner in Nigeria, wherein the Supreme Court ruled
on 2™ of September 1980 that it had no original jurisdiction to entertain the actions
against the defendant. Exactly a month later, the same plaintiff took out an originating
summons in which he asked for a declaratory judgment against the same British High
Commissioner in Nigeria. The court dismissed the action, and held that:
By virtue of section | (2) and 3 of the Diplomatic
Immunities and privileges Act (No.42 of 1962), any action
brought against a foreign envoy in Nigeria is incompelen!
and it is null and void. Such an action shall accordingly
" be dismissed™.
However, unlike the immunity under section 308 of the C.F.R.N 1999 that cannot
be waived, diplomatic immunities are waivable:
A foreign envoy or foreign consular officer, with the
consent of his Government, may waive any immunity or
inviolability conferred by or under this Act on himself and
without the necessily for such consent may waive
immunity or inviolability so conferred on a member of his
\ official or dbmestic staff, or a member of his family or of
the fumily of a member of his official staff”.

forcign envoys and foreign consular
he members of their officiai staff,

1.18 Conclusion _
This paper has examined the capacity and parties to bring and defend actions in

the law of tort.

I
15 pakare VS. A.G (Fed.) (1990) SN.W.LR. (Pt 152)

4 piplomatic Tmmunities And Privileges Act, Chapter D9, Vol. 5, L.E.N. 2004.
41(2002) F.W.L-R. (PL86) P.634

“8 |bidem
# piplomatic An

! .

d Privileges Act, Section 2, Supra
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