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Background
The concept of natural law, a precursor to natural rights, f
, for ease

of convenience can be categorized i
. o into : ;
history—the classical, the medieval, renaissanggu;n dpenqu in
ment, and the post-world war II revivalism. enlighten-
The Greeks perhaps were the first set of people wh

0

bothered themselves with the evolutio
iusti ' nary theory of rights’
ustice. The idea of natural law appeared as a dcmon;yn-ationllgfhtfe

search for some idea which is superior i
made law (or positive law). Acco?ding tLOF?;cTP l'}fl:eﬂli?srtloman;‘
the law of nature (natural law) begins as do many other ﬁelg 0f
study, with the Greeks. Greeks Philosophy on this subject togk
the form of a search for the absolute, and, in particular, for
absolute standards of right of justice, this search being initiall
based on a belief in the etemal and immutable, in an absolutz
supernatural validity for laws which men ought to obey".

Natural law concept during the classical period benefited
greatly from the input of Cicero. The Stoic philosophy was
largely responsible for the continuation of the tradition of
freedom and equity in Roman political and legal philosophy.
We find it in the writing of Cicero, who left upon ancient and
medieval thought a deep and beneficent impress out of all
proportion to his originality as a thinker. He followed the

Stoics closely and in stressing the fundamental resemblance
by the fact of their common

and equality of men given
possession of reason and of the capacity to develop and to
attain virtue notwithstanding differences in learning and ability.
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neca contended that virtue can }
slave and by the free, and that slaye ¢
affects the body only while the mind is of necessity the Slav:fi
own and cannot be given into bondage. This line of thought i
found in the work of many Roman jurists at the full height of
absolutist imperial rule. Ulpian, another Greek writer, ik

man is free unless he has a share ir‘:

Cicero, thought that no : '
Ulpian who, in company with othe;

political authority. It was -
Roman lawyers of the Empire, taught that whatever may be the

position of the slave in civil 1aw, this is not so by natural |y,
L]

for by it all men are equal.

Another Greek writer, S¢
attained both by the

The Medieval Ages

There is a striking conformity of thought between the Stoics ang

the most representative political literature of the Middle Agesl}
f freedom and of government by ¢ 0ns€mln

the source of the rights 0
ept of natural law in the medieval ep,

One cannot discuss the conc
without reference to Saint Thomas Aquinas. It was he who defineg

natural law as "the participation in the eternal law of the mind of
rational creature'. He was reproducing the central idea °f01ha
law superior to the external authority of the
e

Stoics, the idea of a
rding to Saint Thomas Aquinas, is subject {
0

state. The state, acco

that higher law which determines the relation of the individyg]

the state. The justification of the state is in its service toaﬂtlo
¢

individual; a king who is unfaithful to his duty forfeits his claj
obedience. It is not rebellion to depose him, for ‘;lesil;;.cla‘m to
rebel; all political authority is derived from the people lmielf g
musl;I be rrlmde by the people or their representatives b 8y
arsilius of Padua used the same language I' .
that the ruler 1s qnder the supremacy of thegla;,vnisﬁt‘ﬁlé tht? view
S:amr? of the political theory of the Middle Ages. B Ihpl'lnmpal
me Middle A_ges the substance of what proved to be lhg dozle'nd of
ﬁl;:mm:;ural rights of human was well established. The f‘i‘ne odf
ek e conception of the law of nature realized as a hiy h OTE
A oﬂse:;?: ltl? d_l;hS‘ateﬁeThey included the right to govemil:;l TJW
he right to freedom from taxati ' i
and the right to freedom from arbitr mnlmj['h.() b OVpreaCHRIE,
principle of the Habeas C ary physical constraint. The
Moond C as Corpus Acts latent in the 39th C
gna Carta was acknowledged al : th Clause of
ged already in 1188 by Alfonso X
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typecal manifestation of the law binding upon the individual, This
was a doctnine propounded not only by leading continental jurists
bke Besumanoir and Gratian. This doctrine preached Bracton in

his now famous phrase, 'the king has two supeniors, God and law',

follows, he contended, that the king must attribute to the law \\;hat
the law attnbutes to him, namely, dominion and power, for there is
no king where the will and not the law has dominion.

The Reformation and the Social Contract
after the temporary wave of retrogression which in the
sixteenth century was the twin and not unnatural result of the

vogue of the teaching of Machiavelli and of the absolutism of
the nascent national state, two factors combined to revive and

strengthen the idea of the natural rights of man. The first was
the direct outcome of the Reformation and of the religious
struggle which followed it Religious intolerance and persecution
brought forth the insistence, with a favour not inferior to the
rehgions impulse itself, on the natural right of freedom of
conscience and religious belief Erasmus gave that movement
& impetus which left an indelible impress on the European tradi-
ton of tolerance. The Puritans and the levelers in England
mscribed 1t in the tenet of their political faith as the
foremost inalicnable nght. Matters of religion were the first
subject with regard to which the Revolutionary Army of 1648
st a definite himit to the sovereignty of parliament; 'We do not
empower our Representatives to contnue in force, or make, any
lws, oaths, and Covenants, whereby to compel by penalties or
¢ 20y person to anything in or about matters of faith,
rhgon, or God's worship”. Twelve years prior 1o the Agreement

" From the Second Agrocmens of o Peoplc, 1648: Puritanism and liberty:
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of the people, the Puritan colonists who, under the inspiration
of Roger Williams, founded Rhodes [sland, adopted in their
compact, which excluded matters of reli gion from the purview of

the legislature.
Another factor, in fact the second factor, that kept the fire of

the natural right burning was the theory of the social contract.
This concept, the social contract, took root in the Medieval Ages
and extended up to the beginning of the cighteenth century.
According to the notion of the social contract, individuals had
no right prior to the formation of organized society. Most of the
propounders of the doctrine of the social contract taught that
power of the state not only on account of the terms of the
contract, but also for the simple reason that some rights, because
of the nature of man, ar¢ . -alienable. This, indeed, was not the
invariable teaching of the school of the social contract. The
contract has been constructed and interpreted by various
scholars; each choosing to give it the meaning that suits him.
However, 1t was John Locke that gave 10 the social contract
theory a bent most favoured by revolutionists. He, Locke,
excluded the inalienable rights from the scope of rights
relinquished in the social contract. An author puts it thus:

It was Locke's conception of the social contract which
struck the deepest note in contemporary thought and

which exercised a powerful influence on the early

American Declarations of 1789 and 1791 in which,

more emphatically than anywhere else, the principle
that society is set up for the defence of certain

inalienable rights

Beside the concept of religious toleration and the theory of the
social contract, there were the sources that gave vigour to the

notion of natural rights of man:

Witness Milton's appeal to the natural freedom of
man as the basis of his claim to be ruled by law and
not by the arbitrary whim of man, or the insistence,
in the course of the Puritan revolution, on natural

3 Efforts have been made to ascertain the author but to no avail.
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rights in support of political freedom, social equality
and universal suffrage; or the place which Blackstone
in his exposition of the laws of England assigned to
the natural rights of man- an exposition which, at least
in its influence, was not impaired by the seemingly
unqualified acknowledgement of the supremacy of
parliament®,

The Virginian Declaration of Rights of 1776; the similar con-
stitutional enactments, in the same year, of Pennsylvania,
Maryland, Delaware, New Jersey and North and South Carolina;
the constitutions of New York and New Georgia of 1777; and
that of Massachusetts of 1780; the Declaration of
Independence of the first ten Amendments to the constitution
of the United States of America: the Declarations of the Rights
of man, and of the citizen adopted in 1789 by the French

and 1795 - all these mark the €xpress acknowledgement of the
inherent rights of man in the constitutional law of modern
states. Some opinions have argued that this was a shift from
natural law to natural rights. This is not true:

For that process, as has been pointed out, is coeval
with political and philosophical thought dating
back to antiquity and the Middle Ages. The notion
of human nature as a source and standard of
political right is older than the end of the
eighteenth century. What was new was the formal
incorporation of these rights as part of the
constitutional law of states and the possibility of
their consequent protection not only against the
tyranny of kings but also against the intolerance of
democratic majoritics. What was new was the
rejection by positive enactment- for the idea itself
went back to the Middle Ages and to Bodin - of the
idea of the uncontrolled sovereignty of the
Sovereign people itself. The sovereign was sub-

Jected to the higher law, henceforth enthroned as

—-'_“'—--—-._.___¥
Ibid
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the guarantor of the inalienable right of man. That
subjection did not always find expression in
tangible restrictions; it subjected the ppoplc not to
the higher law of justice but to the higher law of
the constitution which, in the last resort, could be
changed by the sovereign people. But these 'higher
Jaw' bases of the constitution were destined to
acquire a degree of sanctity which made them
impervious to the vicissitudes of arbitrary change™

Fundamental Rights in Modern Constitution

The nineteenth and twentieth centuries saw the entrenchment
of fundamental rights into the constitutions of many states, |t
became part of the law of nearly all European states. Sweden
adopted it in 1809; Spain in 1812; Norway in 1814; Belgium
in 1831; the Kingdom of Sardinia in 1848; Denmark in 1849;
Russia in 1850; Switzerland in 1874. The Constitution of
Liberia of 1847 opened with a Bill of Rights the first Article
of which contained the statement that "all men are born equally
free and independent, and have certain natural, inherent and
inalienable rights' The French Constitution of 1848 recognized
‘rights and duties anterior and superior to positive laws’. After
the first World War it was adopted by Germany and most of
the new European states.

The All-Russia Congress proclaimed in January, 1918, a
'declaration of the rights of the toiling and exploited peoples'
which was incorporated as part I of the constitution of 5 July,
1918. That declaration was considerably extended in the Con-
stitution of 1936. Other states which subsequently succumbed
to the wave of totalitarianism did not dispense in their
constitutions- like those of Poland of 1935 and Roumania of
1938 - with a list of fundamental rights. The Latin American
states followed in the nineteenth and twentieth centuries the
general trend practically without exception. They amplified
the scope of fundamental rights by enlarging on the duties of
the state in the social and economic spheres and by adding
considerably to the guarantees of their enforcement. States on
the Asiatic continent followed suit. Thus, for instance, within

* Ibid,
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a period of two yenrs we see the adoption of chapters on the
Righta and Duties of the people in the Provisional Constitution
of China of 12 May, 1931, on the Rights and Duties of the
Siamese In the Constitution of the kingdom of Siam of 10
December, 1932, and on the Rights of Afghan subjects in the
Fundamental Principles of the Government of Afghanistan of
11 October, 1932, The Turkish Constitution of 1928 did not
refrain from wsimilar terminology vividly reminiscent of the
Decluration of 1789; 'very Turk is born and lives free... The
limits, for every one, of freedon, which is a natural right, are
the limits of the freedom of others,"

France heraelf, in the preamble to the Constitution of 1946,
solemnly reaffirmed 'the rights and freedoms of man and of the
citizen consecrated by the Declaration of Rights of 1789 and the
fundamental principles recognized by the law of the Republic’, and
proclaimed once more that 'every human being without
distinction of race, religion or belief, possesses inalienable and
sacred rights'. The Constitution of Japan of 3 November, 1946,
laid down, in Article 11, that the people shall not be prevented
from enjoying any of the fundamental rights' and that 'these
fundamental rights guaranteed to the people by the constitution
shall be conferred upon the people of this and future generations
as eternal and inviolate rights'. In the fundamental principles
of the Italian Constitution of 23 December, 1947, 'the Republic
recognizes and guarantees the inviolable rights to man' (Article
2), It states, significantly, that while 'sovereignty belongs to the
people!, the latter must exercise it 'within the limits of the
Constitution' (Article I11). No doubt, natural law (and later
natural right) has had profound influence on the phenomena of
fundamental rights in the constitutions of states in modern time.
The Nigerian 1999 Constitution, chapter four, bears this out®.
Infact, the preamble of this Constitution’ speaks of the principles
of freedom, Equality and Justice as the basis upon which the

welfare of the people (all persons) is to be. Sections 33-46 of
chapter four of the Constitution provide for some fundamental
rights - the right to life, right to dignity of human person, right
0 personal liberty, right to fair hearing, right to private and

:Conslitulion of the Federal Republic of Nigeria, 1994, Chapter 4
CFERN; 1999
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family life, right to freedom of t.hought, C°“3°i°n°_° and
religion, right to freedom of expression and the press, right to
peaceful assembly and association, right to fregdom of move-
ment, right to freedom from discrimination, right to acquire
and own immovable property anywhere in Nigeria, right to be
paid compensation in the event of compulsory acquisition of
property.

If there is anything today that agitates the mind of the global
world, then, that thing is fundamental rights of human beings. The
reason(s) for this may not be far-fetched. To start with, the world
wars-particularly the Second World War (and its unprecedented
carnage), have demonstrated, more than ever, the need for global
peace; and eminently the need for the preservation of human life
and human dignity. It is the observance and the decisive enforce-
ment of fundamental rights that give human life its desired earthly
content, The consequences of the negation of the existence of these
rights seem to have been aptly captured by the English political
philosopher, Thomas Hobbes (1588-1679) who saw the English
civil war, and so penned his immortal famous words:

During the time men live without a
common power to keep them all in awe,
they are in that condition which is called
War; and such a war as is of every man,
against every man.

For as the nature of foul weather, lieth not
in a shower or two of rain; but in an
inclination thereto of many days together:
so the nature of war consists not in actual
fighting, but in the known disposition
thereto during all the time there is no
assurance to the contrary.

No arts; no letters; no society;

and which is worst of all,

continual fear and danger of

violent death; and the life of

man, solitary, poor, nasty, brutish, and short.®

® Thomas Hobbes, Leviathan (1651) pt.1,ch.13
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Given the above, perhaps, no doubt, Hobbes, or anybody, may in
no other words capture the holocaust that befalls the human race in
the event of want of fundamental rights,

This article intends to revolve chiefly around the enforcement
of fundamental rights in Nigeria, given the new rule on
fundamental rights enforcement. Be that as it may, the author shall
begin by examining the notion of fundamental rights, its evolution,

metamorphosis.

Introduction

. The Concept of Natural Law

Let us peep into the source of fundamental human rights. A
fundamental right (or fundamental human rights, as it is fondly
called) has its root in natural law and natural rights, for according

to a learned author:

The notion of human rights originated from two inter-
related conceptual trends: natural law and natural

rights.’
Natural law is really of pristine existence:

Natural law thinking has occupied a pervasive role in
the realms of ethics, politics, and law from the time of
Greek civilization. At some periods its appeal may
have been essentially religious or supematural: in
modern times it has formed an important weapon in

political and legal ideology. '

Fundamental Rights Enforcement
The source of substantive law on fundamental human rights is

derived from the Constitutions. Upon Nigeria’s attainment of
independence, and following minorities’ agitation, the Willink’s
Commission on minority agitation, suggested the inclusion of
fundamental right in the Constitution. This, the commission

: Nwazuoke, A.N. ed. Essays in Human Rights Law, 2004, published by the
Dept of Commercial and Industrial Law, Faculty of Law, Ebonyi State
IUni\.'crsity, Abakaliki, Ebonyi State, Nigeria.

Lloyd’s Introduction to Jurisprudence, Freeman, M.D.A,, Sweet and
Maxwell, 8" edition, 2008, p.83
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thought, would assuage the agitation of the minority tribes that
make the Nigeria Federation. So, right form tbc Independence
Constitution through the Republican Constitution 19§3 10 the
Second Republic constitution, 1979, to the 1999 Constitution (as
amended), the concept of fundamental rights has always been
entrenched.

The 1979 Constitution, for example, provided for fundamental
rights in its Chapter four.!! These rights are

(1) Right to life." :

(i)  Right to dignity of humarll4person.
(iii)  Right to personal liberty.

(iv)  Right to fair hcaring.IS =
(v)  Right to private and family life.” e
(vi)  Right to freedom of thought, conscience and rlgllglon.
(vii) Right to freedom of expression and the press,

(viii) Right to peaceful assembly and %ssociauon.

(ix)  Right to freedom of movement. bt

(x)  Right to freedom of discrimination.

(xi) Compulsory acquisition of property.”'

13

7

Any person who alleges that any of the provisions of the
Constitution as regards the rights above has been, is being or likely
to be contravened in any state in relation to him may apply to a
High court in that state for redress.”” Procedurally, the said
Constitution empowers the Chief Justice of Nigeria to make rules
with respect to the practice and procedure of a High Court for the

""" Chapter four, Constitution of the Federal Republic of Nigeria, 1979.
2 Tbid, Section 30

' Tbid, Section 31
' 1bid, Section 32
15 Tbid, Section 33
'8 Ibid, Section 34
' Ibid, Section 35
'® Ibid, Section 36
' Ibid, Section 37
2 Ibid, Section 38
2! Ibid, Section 39
22 Ibid, Section 49
2 Ibid, Section 42 (1)
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purpose of the enforccxpgnt of the above fundamental rights.”* The
Constitution confers original jurisdiction on a Hj gh Court of a state
to hear and determine any az;s)plication made to it in respect of
breach of fundamental rights.™ In the exercise of the power of the
Chief Justice of Nigeria pursuant to the Constitution, on the first
day of January, 1980, the Fundamental Rights (Enforcement
Procedure) Rules came into force. According to these Rules
Fundamental Right means any of the fundamental rights providcd’
for in Chapter four of the Constitution.”® It is not worthy that the
provision of order 1, rule 2(1) is impari materia to section 421).7
In all, this Rule contained six orders and appendix (form No.1 to

form NO.6)

oud Thin%f Have Passed Away

On the 29" of May, 1999, Nigeria gave herself another Constitu-
tion. In respect of fundamental rights, the 1999 Constitution
retains, in its Chapter four, all the rights that were in the 1979
Constitul:ion.28 However, the Fundamental Rights (Enforcement
Procedure) Rule, 1979 was still the adjectival law upon which the
Constitution revolves. The Chief Justice of Nigeria, under the
Constitution of Nigeria, 1999, is clothed with the power to fashion
out rules in respect of enforcement of fundamental rights.?’ On the
strength of this, the Chief Justice of Nigeria, Idris Legbo Kutigi,
C.J.N., made the Fundamental Rights (Enforcement Procedure)
Rules, 2009. The commencement date of this Rules being 1%
December, 2009. This Rules abrogated the Fundamental Rights
(Enforcement Procedure) Rules, 1979.°° Why a new Rule? The
new Rules have, arguably, altered the jurisprudence of funda-
mental human right enforcement in Nigeria.

* Ibid, Section 42 (3)
i Ibid, Section 42 (2)
Fundamental Rights (Enforcement Procedure) Rules, Order 1(2)
i Constitution of the Federal Republic of Nigeria, 1979
i See Cba]_Jter4 of the 1999 Constitution.
p See Section 46(3) C.F.R.N., 1999
2(}(8);8, Order XV, Rule 1, Fundamental Rights (Enforcement Procedure) Rules,
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Requiem for Locus Standi?
One of the most remarkable features of the 2009 Rules jq its

provision on locus standi.”' A leamed writer puts the import of
locus standi thus:

The concept of locus standi is important in Nigerian
jurisprudence- very much like it 18 in other common
law jurisdiction; Locus standi (or standing as it is
alternatively called) is a party’s right to make a lcgal
claim or seek judicial enforcement of a duty or right,”

In a recent case, the Nigerian Supreme court stated that

Locus standi or standing is the legal nght of a party to
an action to be heard in litigation before a court of law
or tribunal. The term entails the legal capacity of
instituting or commencing an action in a competent
court of law or tribunal without any inhibition,
obstruction or hindrance from any person or body

whatsoever.>

Another leamed law Lord puts it aptly as ‘denoting legal capacity
to institute proceedings in a court of law***. The right of citizens
and non-citizens alike to move or invoke the junsdiction of the
court depends, among others, on whether the said citizen or non-
citizen or litigant has the requisite /ocus in law. The term “ocus
standi’ therefore, denotes the legal capacity to institute proceed-
ings in court of law; it is used interchangeably with the term
“standing” or “title to sue”. It is an aspect of justiciability 3 and
also an issue of juris4:1’1'(:!1‘0;13 § From the fore going, it is discernible
that locus standi does not stand alone- it leans on jurisdiction:

3 For a detailed work on the concept of locus standi in Nigeria, see, Iloh, F. 0.
‘Locus Standi’ Through the cases in Nigeria: Whether the courts still tread
softly, Kogi State University Bi-annual Journal of Public Law, Vol. 2 (2009)
pages 142-155
Ibid, p. 142

3 per Niki Tobi, Inakoju v Adewolu, Rashidi Ladoja ors 29 N.S.C.Q-R. p.1068
% Ibid, per Akintan, J.S.C.

% talics by the writer for emphasis.

36 Jtalics by the writer for emphasis.
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If a plaintiff is incompetent because he has no locus
standi to bring an action, the court would in turn be
incompetent and without jurisdiction to entertain the
plaintiff’s action. In the instant case, the respondent
lacked locus standi to institute the suit. In the
circumstance, the suit was a nullity and the trial court
also lacked jurisdiction to hear the suit.”’

Commenting on the relationship between locus standi and justicia-
bility, Obaseki. J.S.C. (as he then was), made an illuminating
distinction:

That when a party’s standing to sue (i.e. locus standi)

is in issue, the question is whether the person whose

standing is in issue is the proper person to request an

ad_]udlcatlon of a pamcular issue and not whether the
issue itself is justiciable.”®

The fundamental aspect of locus standi is that it focuses on the
party seeking to get his complaint before the court and not on the
issue he wishes to have adjudicated. In other words, locus standi to
sue does not depend on the success or merit of a case but on the
showing of the plaintiff’s case in his statement of claim,; that is, it
is a condition precedent to a determination on the merit. Con-
sequently, if a plaintiff has no locus standi or standing to sue, it is
not necessary to consider whether or not there is a genuine case on
the merit. His case ought to be struck out as being incompetent.
Locus standi is an obstacle in the course of actualization of the
enforcement of fundamental human rights. Under the 1979 Rules,
many an application bothering on encroachment on fundamental
rights were challenged on the basis of lack of locus standi, and in
some cases the applications were thrown out. The Rule did not
make any provision on locus standi — either directly or impliedly.
Under the circumstance, litigants have always anchored their
argument (whether there was locus standz or not) on the premise of
section 6 (6) (b) of 1979 constitution.”

37 Inakoju V. Adeleke, supra
% Fawehinmi V. Akilu, N.S.C.C. (1987)2 p.1267
? Section 6(6)(b), 1999 Constitution of Nigeria.

131






