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Abstract

Certain situations can so threaten the constitutionality of the state that the
binding constitutional provisions cannot, or at least, not with the
necessary speed handle state of emergencies sufficiently’”. The possibility
of such situations, thus, requires the adoption of laws on state of
emergency, which permit circumvention of such binding provisions
effectively.”” The objective of this paper is to examine various
ramification of the subject, state of emergency, on a comparative basis-
the Federal Republic of Nigeria and the Arab Republic of Egypt. Thus,
issues such as the act of proclamation of state of emergency, presidential
powers and state of emergency, state of emergency under the 1999
Constitution, the role of the National Assembly in the act of state of
emergency, state of emergency and human rights, consequences of
proclamation of state of emergency.

Introduction

A state of emergency is a government declaration which
usually suspends only few normal functions of the executive,
legislative and judicial powers, alert citizens to change their normal
behaviours, or order government agencies to implement emergency
preparedness plans. It can also be used as a rationale for suspending .
rights and freedoms, even if guaranteed under the constitution such
declaration usually come during a time of natural or man-made

20 Epiphany Azinge (ed). State of Emergency in Nigeria: Law and Politics
(NIALS, press Lagos, 2013), p. viii.
©Ibidem. |
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vil unrest, or following a declaration of

disaster, during periods of ci ;
or national armed conflict.

war or situation of international

Justitium is its equivalent in Roman law™ . :
In some countries, the state of emergency and its effects on

human rights and freedoms and governmental procedure are
regulated by the constitution and/ or a law that limits the powers

that may be invoked. Rights and freedoms may be suspended during

an emergency, for instance, freedom of movement, but not-non-

derogable rightsms.

It has also been described as a situation requiring immediate
attention and remedial action. Involves injury, loss of life, damage
to the property, or catastrophic interference with the normal

activities. A sudden, unexpected, or impending situation””.

State of Emergency in Retrospect: Nigeria
The history of state of emergency in Nigerian politics began

in 1962 when large scale irregularities in the country’s first real
census led to a crises in the Action Group (A-G)- controlled
Western Nigeria. On October 1, Prime Minister Balewa in a nation-
wide broadcast told the nation that his government had been aware
for some time of violent intentions of certain politicians 1O
forcefully overthrow the legitimate government in Nigeria, and that
they had been undergoing military training abroad. October 26, the
ban on public meetings and processions was extended to cover the
whole of western Nigeria. On November 2, 1962, Chief Obafemi
Awolowo was formally charged with 26 others (including Anthony
Enahoro, Sam lkoku, Ayo Adebanjo, Lateef Jakande, Alfred
Rewane, J.S. Tarka, Josiah Olawoyin, Dr. Oladipo Maja, Bis!
Onabanjo, James Aluko, e.t.c.) with conspiring to overthrow the
Federal Government by force.

307 N
Material gotten from the internet, www.nairaland.com. 6/9/2014

208 hidem. =y W.nairaland.com

3 The lawdictionary.org, 6/9/2014.
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The next scene was Ekiti State, Western Nigeria. On the 18" day of
October, 2906. Chief Olusegun Obasanjo declared a state of
emergency in Ekiti state.

The theatre of emergency rule shifted to another state, and
so. President Obasanjo on May 18, 2004 declared a state of
emergency in Plateau State. Citing section 305 of the 1999
Constitution, like he did in Ekiti state, the president imposed a state
of emergency on Plateau State. suspending the elected governor
Joshua Dariye and the state House of Assembly in the process. He
accused the governor of failing to act to end a cycle of bloodletting
violence between the Plateau State’s
Muslims and Christian communities that claimed over 2.000 lives
since September 2001.

President Goodluck Jonathan also declared a state of
emergency in some local governments in Borno and Plateau states
in 2011. Then in 2013, 20" May. President Jonathan vide State of
Emergency (Certain States of the Federation) Proclamation. 2013,
proclaimed a state of emergency in Borno, Yobe and Adamawa
states in North- Eastern Nigeria.

Emergency Law in Egypt

Egyptians lived under an Emergency Law (Law No. 162 of
1958) from 1967 to 2012. except for an 18- month in 1980 and
1981. The emergency was imposed during the 1967 Arab- Israeli
War. and reimposed following the assassination of President Anwar
Sadat. The law continuously extended every three years in 1981.
Under the law. police powers were extended, constitutional rights
suspended and censorship was legalized. The law sharply
circumscribed any non- governmental political activity: street
demonstrations, non- approved political ~organizations, and
unregistered financial donations were formally' banned. S‘qmc
17,000 people were detained under the law, and estimate of p‘olmcal
prisoners runs as high as 30,000. The emergency rule expired on

May 31,2012, and was put back in place in January 2013.
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The Egyptian presidency announced a one month state of
emergency across the country on 14/8/2013 and ordered the armed
forces to help the interior ministry enforce security. The
announcement made on state television followed deadly
countrywide clashes between supporters of deposed Mohammed

Morsi and the security forces.

The Act of Proclamation of a State of Emergency .
In almost all jurisdictions the world over, the proclamation

of state of emergency, the concept of state of emergency is found
in the substantive law as it is created by the statute- often times the
supreme law, the constitution. And so it is the case in Nigeria. The
1999 Constitution of the Federal Republic of Nigeria (as amended)
provides for a declaration of a state of emergency. Section 305 (1)
of that constitution provides, inter alia:

(1) Subject to the provisions of this Constitution the President may
by instrument published in the official Gazette of the Government
of the Federation issue a Proclamation of a state of emergency in
the Federation or any part thereof.

Subsection (3) of same section provides:

(3) The president shall have power to issue a proclamation of a state
of emergency only when-

(a) The Federation is at war;

(b) The TFederation is in imminent danger of invasion or
involvement in a state of war,

(c) There is actual breakdown of public order and public safety in
the Federation or any part thereof to such extent as to require cxtra
ordinary measures to restore peace and security;

(d) There is a clear and present danger of an actual breakdown of
pubI!c_ order and Qublic safety in the Federation or any part thereof
requiring extraordinary measures to avert such danger; .
(¢) There is an occurrence or imminent danger, or the occurrence of

any-dlsasler or natural calamity affecting the community or @
section of the community in the Federation,
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(f) There is any other public danger which’ clearly constitutes a
threat to the existence of the Federation: or

(g) The President receives a request to do so in accordance with the
provisions of subsection (4) of this section.

Against the backdrop of the law, the President of Nigeria is
constitutionally empowered to declare a state of emergency in
appropriate cases, no doubt about that. The same power inhered in
the 1979 constitution; however in the 1960 and 1963 constitutions.
the amplitude of the power was of a greater extent.

The above law thus prescribes the procedure by which the
said power to declare a state of emergency is to be carried out. The
President is to do this by way of a proclamation, referred to in the
constitution as an instrument, published in the official gazette of the
government of the federation. In tune with this, President Jonathan,
declaring a state of emergency in three states of Borno, Yobe and
Adamawa, issued a Gazette, titled, “Federal Republic of Nigeria
official Gazette, No. 27, volume 100, Government Notice No. 84,
20" May, 2013”.

In the above instrument, the president invoked the power
conferred on him:

Now therefore, in exercise of the powers conferred

upon me by section 305(1), (3) (c), (d) and (f) of the

Constitution of the Federal Republic of Nigeria,

1999 and all other powers enabling me in that behalf,

I, Dr. GOODLUCK EBELE JONATHAN,

President of the Federal Republic of Nigeria hereby

issue the following proclamation.

Having invoked the powers, he declares: “As from the
commencement of this proclamation, a state of emerg;cncy is
declared in each of the states listed in the schedule’'’ 1o this
proclamation”. In the first republic in Nigeria wherein a state of

Y% The schedule listed Borno, Yobe and Adamawa States.
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emergency was declared by Prime Mmuslcr Balewa in the then
Western Region of Nigeria, the instrument vide that was done was
couched in the above fashion. | .

“On May 29, 1962, in the Federal House in Lagos, the
Prime minister. sit Abubakar began a chain of cvents with the

following statements:
“I rise to move the resolution standing in my name which reads as

follows:

That in pursuance of section sixty-five of the
Constitution of the Federation it is declared that a
state  of public emergency exists (IN  THE
WESTERN REGION OF NIGERIA) and that this
resolution shall remain in force until the end of the
month of December, nineteen hundred and sixty-
two.!"

Consequent upon this, the federal government tcok over the
administration of western Nigeria. Thirteen Emergency powers
(General) Regulations 1962 were rapidly passed by parliament on
the same day, and scnator the Hon. Dr. Moses Adekoycjo
Majckodunmi was appointed the Administrator of Western Nigeria.
He resumed work in Ibadan on May 31, 1962. Twenty- four
commissioners to head ministries and advise (including six Obas as
advisers). On May 30, 1962, restriction orders were served on 15
leading political figures in Western Region (including Awolowo,
Akintola, Adegbenro, Rosiji. Fanikayode, e.t.c.) and following &
subsequent order on 35 additional persons, one of them, Sam lkoku,

l:w Action Group’'s Federal secretary, fled to Ghana and took refuge
there.

L1} .
Mobolaji E. Aluko, From May 1962 1o M ‘ sency in
Western Nigeria and in Nigeria y 0 May 1963: State of Emergenc)

w\\-w.dmmdu.comfnh|kg‘)0.hlm.
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Extent and Conditions Precedent for the Exercise of State of
Emergence

Without much ado, the invocation of the power to declare a
state of emergency is rarely done in vacuum., In Nigeria, as in other
climes where the power has been excised, there are conditions
consequent upon which the power is exercised.

Under the 1999 Nigerian Constitution

Section 305(3) (a) — (g) stipulates conditions that warrants a
statement of emergency. Seven conditions are prescribed here and
they are arguably, exhaustive, though paragraph (f)*'? seems to
contain an omnibus or general provision.
The conditions are as follows:

I. When the Federation is at war.

2. The Federation is in imminent danger of invasion or
involvement in a state of war.

3. There is actual breakdown of public order and public safety
in the Federation or any part thereof to such extent as to
require extraordinary measures to restore peace and security.

4. There is a clear and present danger of an actual breakdown
of public order and public safety in the Federation or any
part thereof requiring extraordinary measures to avert such
danger.

5. There is an occurrence or imminent danger, or the
occurrence of any disaster or natural calamity, affecting the
community or a section of the community in the fcder.atlon.

6. There is any other public danger which clearly constitutes a
threat to the existence of the Federation.

7. The President receives a request to do so in accordance with
the provisions to subsection (4) of this section.

—

* Section 305(3)g) C.F.R.N, 1999 provides: there is any other public danger
Which clearly constitutes a threat 10
the existence of the federation.
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Section 305, as it relates to the conditions precedent to the

declaration of state of emergency, has witnessed a barrage of

criticism. And opinions seem not to be ad idem here.
«_..many had expected President Goodluck Jonathan to declare a

state of emergency in some North-East states, especially Borno.,

over s the Boko Haram insurgency. Many are, however,
questioning the rationale behind the president’s action. They
contend that he did not follow the constitution in declaring

emergency rule in Adamawa, Borno and Yobe states.
To some lawyers, the president does not have the constitutional

backing to declare emergency rule in any state without the
governor’s request they said he could® only do so when the

country is at war”.
Other legal pundits are of the opinion that the president

acted in accordance to the law. However, President Jonathon in his
Emergency (Certain States of the Federation) Proclamation, 2013,
stated the reasons for the declaration:
“Whereas the Federal Republic of Nigeria has been experiencing
serious crises, internal tension and civil disturbances which
presently constitutes grave threats to peace, order, good governance,
security and safety of life and property;
Whereas these crises, internal tension and civil disturbances
transcend religious, political and ethnic divide with the perpetrators
of the crises utilizing terrorist tactics, thereby occasions serious
breakdown of law and order:
capacities of th nt Areas has overwhelmed the response
accordingly not ;ceﬁoz(;;ni?) v Govern!nem Whi?h ha;g
situation leading to the total bmalil:ge, curtail or eradicate t]'
safety and security in the affect reakdown of public order, publi
ed areas;

"
‘Em 3 . :
“BeENcy rule:  Did  Jonathan  follow  the 12V

The“a‘loﬂom!neug.net/new/emergency-rule-did-J onathan
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Whereas extraordinary measures are re
and security in the affected areas:*'*

‘The excerpt above clearly shows that the president
appreciated the law as prescribed in scction 305 of the
Constitution™". Without mincing words, given the insurgency of the
dreaded Islamic group, Boko Haram, the declaration of a state of
emergency was necessary, in fact overdue; though some critics,
including preeminent learned academics, have criticized the manner
and procedure the president went about it*'®,

According to a prominent legal mind, Nwabueze,
acknowledging that the proclamation of a state of emergency is the
exclusive prerogative of the federal government, he submitted that
if the proclamation is not to be in force throughout the country but
in parts of it only, then, it cannot be made unless it is requested by
the governor(s) of the state(s) so affected, with the approval of a
resolution supported by two-thirds majority of the house(s) of
assembly of the states.’' 'Nwabueze tenaciously holds unto this
view, right from under the Nigerian 1979
Constitution.’'*Nwabueze’s submission imbued with great legal
erudition, but what happens where the governor(s). as it were, in
these cases wherein they, the governors, failed, arguab!)_/. within a
reasonable time to make a request to the president to issue such
proclamation? This writer is of the humble view, th.at relylpg on the
strength of section 305(5), where there is delay, as it were In Bornu,
Adamawa and Yobe, the president can and should, subject to other
provisions of the constitution, declare a state of emergency.

quired to restore peace, order

——

o State of Emergency (Certain States of thc. .
"™ The 1999 Constitution (as amended) of Nigeria. T ,

"N wabueze Ben leading academic on constitutional law criticized the president,
Jonathan on the manner the

?I‘;‘les of emergency was carried out. ot

ny peos. 305 (4), 1999 CFRN. (a5 € ded) contain identical provision

Both constitutions — 1979 and 1999 (as amende:
On the president’s power with regards o the declaration of a state of emergency.
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Subsection (5) of section 305 contains a Proviso, which the
president can exploit: _

“The president shall not issue a proclamation of a state of
emergency in any case to which the provisions of subse.ctlon (4) of
this section appl?i unless the Governor of the state fazl{ within a
reasonable time" to make a request to the president to issue such
proclamation.

What constitute a reasonable time, given the very nature of
emergency situation or state of affairs, should be measured
subjectively. This writer is of this view, for, given the
pronouncement of the Supreme Court in the declaration of state of
emergency in Western Nigeria in 1962, the court when called upon,
held unanimously, per Ademola, J.S.C, that it is within the bounds
of parliament, and not for the court to decide that a state of public
emergency exists in Nigeria.

_Under the 1999 Constitution, the federal government does
not possess under the new constitution the same amplitude of
emergency powers as it had under the 1963 constitution. The
proclamation of a state of emergency does not necessarily confer
upon it power to legislate generally for Nigeria or any part of
outsnc.le- the legislative list for the purpose of maintaining Of
securining peace, order and good government during the period of
the emergency. It can assume such power only in two situations.
First is when the federation is at war’2’. Even so, it can make only
AL e et el e 5
it to be necessarypor ex ;il(') utt A s i app.eag:f?
The other situation isp wlt?nt e et f:ederatIOI'l s
prevailing in a state, the s?nt, bhy reepanpiolite cl.rcumstanci’o
perform its function in the sea ¢ house of assembly is unable 7

nse of being unable to hold a meetint

39 s e
N Italic is of the writer for emphasis,

20 4
31|NS‘:::L::;U01113 11(3),1999 CFRN (as amended)
e, BO., T i o ded).
Co., 1982), p. 69, he Presidential Constitution of Nig., (London, C. Hurst &
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and transact business. In such event the National Assembly may
make such laws for the peace, order and good government of that
state on matters within exclusive state competence as may appear to
it to be necessary or expedient until such time as the state assembly
is able to resume its functions®22,

The 1962 state of emergency declared by the Balewa-led
federal government was the catalyst that threw the nation into an
imbroglio it paid dearly for. No under then, given this, that the
presidential constitution of Nigeria, 1979 parted ways with the
unbridled power to declare a state of emergency bestowed upon the
federal government by the 1960 constitution.

“The departure from the wide emergency powers given to
the federal government under the 1960-3 Constitutions is aimed at
guarding against the kind of abuse that occurred in 1962 when the
federal government, on the strength of disturbances in the West
regional house of assembly, declared an emergency in the region,
suspended the regional governor, premier, ministers, the president,
speaker and members of the regional houses of chiefs and assembly
and appointed an emergency administrator charged with the
function of administrating the government of the region and
equipped with all necessary powers, including power to make all
such orders as appeared to him necessary or expedient for the
purpose of maintaining security, peace, order and good
government”.

Indeed, this was a very wide emergency power. What then is
the extent of the power to declare a state of emergency as bestowed
upon the president by the 1999 Constitution? Was it a total erosion
of the whole democratic institutions (the executive and legislative
arm) of government, as the then President, Olusegun Obasanjo did
in Ekiti and Plateau States? Here, again, as with almost al| legal

2 See S. 11 (4), 1999 CFRN as amended; The P
Nigeria, op. cit., p. 69.
** The Presidential Constitution of Nigeria,op.cit. p. 69.
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