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THE OFFENCE OF RAPE UNDER THE NIGERIAN
CRIMINAL JURISPRUDENCE: AN APPRAISAL

Cyril Ezechi Nkolo®

Abstract

Man is  naturally and ordinarily  selfish
Consequently, man is moved to action by his
appetites, desires and passions. In order to stem the
selfishness of man and to protect the society and the
dignity of the female folk, the offence of rape was
criminalized and punishment prescribed to serve as
deterrence as well as to protect the society.
Accordingly, the offence of rape is criminalized in
Nigeria with the corresponding punishment/
sanctions. This article appraises the existing legal
framework on rape with a view to ascertain its
adequacy or otherwise in addressing this social ill.
The paper demonstrates that the meaning/scope of
the offence of rape in Nigeria is very parochial vis-
a-vis other jurisdictions and needs to be revisited.
The paper also shows that spousal rape has no
place under the Nigerian Law and this is a very big
lacuna and infringement on the fundamental rights
of women. The ingredients/requirements which must
be proved to establish the offence of rape appears
cumbersome and complex.  However, the
punishment section of rape under the Criminal
Code Act is highly commendable and the life
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imprisonment as provided by the code should be a
mandatory sentence given the evil effect of rape and
should not be left to the discretion of the judges.

Introduction
The incident of rape in Nigeria has been on the increase in the
recent years. Rape is real. It is committed in bedrooms and dark
alleys, at parties, in offices, under the flyover, bridges, within
families, etcetera. The number of women being raped all over the
world yearly is staggering.' Rape has devastating consequences on
its victims, their families and the society in general. The victims of
this act face grave physical and psychological problems years after
the incident and may carry the scar for life. These include serious
injuries, HIV infections, mental disorder, economic disorder and
mental breakdown of their families

The complexity of sex crimes derives from a historical
background against women. The legal history of rape is particularly
ignominious. Under the English Common Law from which our
laws developed, rape was a crime against property not a person. A
woman’s reproductive capacity in the form of her chastity was
considered property and was essential to establishing patriarchal
inheritance ri ghts.2

A woman’s sexuality was owned by the father and
transferred to the man who became her husband. Rape laws
protected the economic interest of men, Consequently, rape was

I Oba, Caroline O. ‘The Prosecution of Rape in Nigeria; An Agenda for
Reform’. [2012] (4) The Justice Journal 93

2 Carol Tracy and Terry Fromson, ‘Rape and Sexual Assault in The 'Legal
System’, Paper Presented to the National Research Council of the National
Academics Panel on Measuring Rape and Sexual Assaults in the Bureau of
Justice Statistics House Hold Surveys Committee on National Statistics June §,

2015, 4
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originally considered as the theft of this property. The body
integrity of the woman was irrelevant, This concept has continued
to influence the attitude of the court and the society with regard to
sex crimes.

There are provisions in Nigerian’s Criminal Law that
criminalize this offence and prescribe punishment for its
commission. This article aims at appraising the relevant provisions

of the law as it relates to rape with a view to ascertaining its
adequacies or otherwise in addressing this social ill,

Meaning of Rape under Nigerian Criminal Law

Rape has been defined as having sexual intercourse with a non-
consenting female, with the knowledge by the accused that his
victim was not consenting,> Okonkwo," opined that rape is the most
serious kind of sexual assault and is punishable with imprisonment
for life with or without whipping. It is the unlawful penetration of
the female organ without her consent or if consent is given, it was
induced under duress, undue influence, or other factors.’

The offence of rape is consummated where a man has
unlawful carnal knowledge of a woman or a girl without her
consent or against her will or with her will or consent if the consent
is obtained by force or by means of threat or intimidation of any
kind or by fear of death or possible bodily harm or by any means of

* Kharisu SC, The Law of Crimes in Nigeria, (Kuduna, Ahmadu Bello
University Press, 2010) 86. i

! Okonkwo and Nash, Criminal Law in Nigeria, 2™ Edition, (1badan, Spectrum
Publishers, 2003) 271 | , :

' Alubo AO, ‘New Dimension to Rape in International Criminal Law:
Prescription for Nigerian Criminal Law’, A Colossus in the Legal Firmament:
Essay in Honour of Olise Agbakoba, (Ibadan, constellation publishers. 2008)
465.
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deceit, falsehood or fraudulent representation as to the nature of the
6
act.

The legal definition of rape is contained in section 357 of
the Criminal Code Act and Section 282 of the Penal Code Act.

Section 357 of the Criminal Code defines rape as:

Any person who has unlawful carnal knowledge of a
woman or girl, without her consent or with her consent,
if the consent is obtained by force or by means of false
and fraudulent representation as to the nature of the act,
or, in the case of a married woman, by personating her
husband, is guilty of an offence which is called rape’

Section 358 provides that;

Any person who commits the offence of rape is liable to
imprisonment for life with or without caning®

The Penal Code Act also defines rape in Section 282 thus:

1. A man is said to commit rape who, save in the case referred to
in subsection (2), has sexual intercourse with a woman in any
of the following ways:

(a) against her will

(b) Without her consent

(c) With her consent; when her consent has been obtained by
putting her in fear of death or of hurt

(d) With her consent when the man knows that he is not her
husband and that her consent is given because she
believes that he is another man to whom she is or
believes herself to be lawfully married

® Adeoti v State (2009) ALLFWLR (part 454), 1450 (SC)

7 Criminal Code Act CAP C38 Laws of the Federation of Nigeria 2004, Section
357

* Ibid
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(¢)  With or without her consent, when she is under fourteen

years of age or of unsound mind

|G

attained the age of puberty.’

A careful perusal of sections 357 of the Criminal Code and
282 of the Penal Code indicates the basic features for rape to be
said to have been committed. Thus, a man must have sexual
intercourse with a woman without her willing and informed
consent. Against her will refers to a situation where the victim is in
such a state that she can neither say yes or no.' In R v
Camplin,” the accused had sexual intercourse with a woman after
getting her drunk to excite her. The court held that the victim was
put into a position where she could not have truly expressed her
will. Against her consent implies that the victim did not expressly
or impliedly express consent. Establishing lack of consent is very
crucial. That is what transforms the lawful activity of sexual
intercourse into the very serious crime of rape.'? The word “against
her will is used in the Penal Code while the word consent is used in

both codes.

Attempts to distinguish against her will and against her
consent appears not to have been resolved. Accgrding to §mith and
Hogan,” this fine distinction, is a distinction without a difference.
However, it has been opined by some scholars that the proper test
in case of rape was the intercourse without her consent and not was

' igeria 2004, Section 282
: L Cap 89, Laws of the Federation of Nigeria 2004,
i E;Tiki?d;.gc Thf Law of Crimes in Nigeria, (Kaduna, Armadu Bello

University Press, 2010 )323

\} 2 COXCR.C. 311 £54
" (ClIExZ}Es)OL g.M.V, Understanding Crimina! Law, 3ed (London Sweet and

:well 2001) 191 ; :
3 gdnz:a:znd Hog)an (3rded. London, Oxford University Press, 220

Sexual intercourse by a man with his wife is not rape, if she

{
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the act against her will."*This may seen as a distinction without a

difference but it emphasizes that it is not necessary for the
prosecution to prove a positive dissent by the woman, it is enough

that she did not consent.'*Thinking in the same vein, Chukkol

opined that;
The prosecution can secure conviction not by showing

that sexual intercourse took place while the victim was
saying no. It suffices if the victim did not expressly or
impliedly say yes. Against her will is more difficult to
prove as the victim may not always be in a position to

express dissent.'®
Also, implicit in both statutes is that where consent was

given by the woman but such consent was obtained by fraud,
putting her in fear of death or hurt, intimidation, force or in the case
of a married woman by personating her husband is not true/genuine
consent and the accused or defendant will be held liable for rape.'’
Legally, it is obvious from both statutes that rape can only be
committed by man against a woman. In other words, under both
statutes, woman are not capable of committing rape. It is worthy of
note that a young man below twelve years cannot be guilty of rape
as there is a presumption of law that such a person is incapable of
having carnal knowledge.'®

Under the Nigerian law as can be gleaned from both
statutes, a husband cannot be guilty of raping his wife neither can a

4 Chukwumaeze U.U [2005] Sexual Offences And Gender Consciousness,
Nigerian Journal of Legal Studies, (6) 13

¥ Ibid

' Op cit, 323

17 gections 357 of the Criminal Code and section 282 of the Penal Code

18 Section 30 of Criminal Code Act 2004, Section 5 of the Penal Code.
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woman be convicted for rape.'” However, under section 282(2) of
the Penal Code, a wife who has not reached puberty cannot be
laken to have consented, on marriage, to having sexual intercourse
with her husband. Technically speaking, those in Hausa community
marring under aged girls can be charged with rape:.20 There is no
reported case in this regard. As Chukkol observed: that would, of
course, appear in congruous and illogical and it is not surprising
that the young wives do not lay complaints.?' It is pertinent to note
that these classes of persons who cannot be found guilty of the
offence of rape can be legally charged and convicted of the offence
of aiding, counseling and procuring the commission of rape.

The term unlawful carnal knowledge is used in the Criminal
Code Act to describe the act of rape while sexual intercourse is
used in the Penal Code. Section6 defines carnal knowledge thus:

When the term carnal knowledge or the term carnal

connection is used in defining an offence, it is implied

that the offence, so far as regards that clement of it, is

complete upon penetration. Unlawful carnal knowledge

means carnal connections which takes place otherwise
than between husband and wife.?

The words “Sexual Intercourse” are not defined by our
codes, the Criminal Code and the Penal Code. However, the court

of Appeal, Ibadan Division in Ndewinu Posu ang Another v
State”’defined sexual intercourse as follows:

Sexual intercourse is deemed complete upon proof of
penetration of the penis into the Vagina. Even the

® The definition of rape in sections 357, and 282 of the Criminal Code and

gircllil fgtde respectively, Such can be brought under section 7 of the Criminal

* Chukkol, K.S, Op cit, 330

' 1bid, 330

Criminal Code Act Section 6

(2011) 45 NSCQR (Part 2) 713 (SC)

23
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slightest penetration is sufficient to constitute the act of

sexual intercourse. The fact that the prosecutrix who is

alleged defiled is found Virgo Intact (Virgin) is not

inconsistent with partial sexual intercourse and court

will be entitled to find that sexual intercourse has

occurred if it is satisfied on that point from all the

evidence led and surrounding circumstances of the case.

In the instant case, prosecution was able to establish

penetration, therefore, the trial court rightly convicted

the accused persons of rape with which they were

charged.

The implication is that the offence of rape is committed on
penetration per vagina only and it is complete even where there is
no ejaculation.”* The same principle of law was expressed by the
Supreme Court in Ogunbayo v State>when the court held that: The
important and essential ingredient of the offence of rape is
penetration. It is also settled that sexual intercourse is deemed
complete upon proof of penetration of the penis into the Vagina.
Emission is not a necessary requirement ... Thus, the proof of the
rapture of the hymen is unnecessary to establish the offence of
rape.

Obvious from the definition of sexual intercourse and carnal
knowledge as articulated above is that an impotent man cannot be
liable to the offence of rape. For males, the word “Penetration”
implies sexual potency of the accused. Where the male organ,
penis, cannot be erected at all, there will be such penetration per
Vagina to make him liable for rape.”® In the American case of
Breddy v Commonwealth”’, the Virginia Supreme Court set aside

2‘; Iko v State (2001) 14 NWLR (Part 732) 48 (CA)
" (2007) ALLFWLR (Part 365) 408 (SC)
= Chukkol 8. K. §, Op cit 320

(1946) 184 va, 765, 36 S. E. rd 549 (SC)
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the conviction of the appellant on the ground that being impotent,
he could not have committed the offence of rape. This is predicated
upon the law that the actus reus of the offence of rape is the
penetration of the vagina with the penis. The mens rea of rape is an
intention to have sexual intercourse with a woman knowing that
she did not consent or being reckless as to whether she consented
or not.
In Britain, the sexual offences Act, defines rape thus:
(1) A person (A) commits an offence if:-
(a) He intentionally penetrates the Vagina,
anus, or mouth of another person (B) with
his penis,
(b) B does not consent to the penetration
(¢) A dose not reasonably believe that B
consents '

(2) Whether a belief is reasonable is to be
determined having regard to all the
circumstances, including any steps A has
taken to ascertain whether B consents. 2

Under the Violence Against Persons (Prohibition) Act 2015,

rape has been defined as follows:
1. (1) A person commits the offence of rape if:

(a) He or she intentionally penetrates the Vagina, anus or
mouth of another person with any other part of his or her
body or anything else. _

(b) The other person does not consent to the penctration or

(c) The consent is obtained by force or by means of false
and fraudulent representation as to the nature of the act
or the use any substance or addictive capable of taking

" Section 1 of the Sexual Offences Act 2003






