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AN APPRAISAL OF THE NATURE OF SHARES, THE SHAREHO_LDERS’ RIGHTS
AND LIABILITY UNDER THE COMPANIES AND ALLIED MATTERS ACT, 2020

Cyril Ezechi Nkolo*
Abstract

Skares confer membership of a company on its holders with the corresponding rights and
liabilities. However, the nature of shares, rights and liabilities of shareholders appears to be
one of the recondite areas in corporate law. Consequently, the crux of this paper is to appraise
the nature, rights and liabilities of shareholders under the Companies and Allied Matters Act,
2020. The paper copiously demonstrates shares as interest of a shareholder in a company
measured by a sum of money as well as bundle of rights and liabilities. The extant Companies
Act provides a galaxy of rights and liabilities of shareholders. The paper also discusses the
numerous challenges/obstacles which shareholders face in the process of enforcing their rights.
The paper highlights the need to reconsider and amend the provisions of the law to address these
challenges. It notes the existing and highly commendable efforts under the Companies and
Allied Matters Act 2020 particularly, the innovations pertaining to the right of a shareholder to
be entitled to damages for any loss incurred on account of the breach of that right and the fact
that erring directors are personally liable for damages to the aggrieved shareholders.
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3 Introduction

The term share has assumed varying legal colourations over time. During the period of the old
Deed of Settlement of company, the partnership property vested on the trustees with members
having a kind of “shares™ which entitled them to equitable interest in the assets of the company.
The snag with this arrangement is that the nature of this equitable interest is not exactly clear as
members of the company could not lay claims to the assets of the company while the company is
still inexistence and they could also not stop directors from disposing off assets of the company.'

Legal ingenuity enabled these unincorporated associations to operate with many of the
advantages of incorporation by use of trusts. The company would be formed under a deed of
settlement under which the subscribers would agree to be associated with an enterprise with a
prescribed joint stock divided into a specified number of shares, the provisions of the shares, the
provisions of the deed would be variable with the consent of a specified majority of
proprietors... and the company’s property would be delegated and vested in a separate body of
trustee, some of whom would often be directors also.> When incorporated companies replaced
the Deed of Settlement of companies, the same view of the company shares which held sway
during the Deed of settlement era persisted. However, in case of incorporated company, the
company was seen as holding its assets in trust for members of the company. In effect, the
company is now a trustee, with the shareholders part owners of the said company.® This view of
share is in accordance with the separate legal entity of companies. Accordingly, once the
company is registered, it becomes a legal entity distinct and separate from its members:
According to Section 42, as from the date of incorporation mentioned in the
certificate of incorporation, the subscriber of the memorandum together with such
other persons as may, from time to time, become members of the company shall
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be a body corporate by the name contained in the memorandum, capable
forthwith of exercising all powers and functions of an incorporated company
including the power to hold land and having perpetual succession and a common
seal but with such liability on the part of the members to contribute to the assets
of the company in the event of its being wound up as is mentioned in this Act.*

Commenting on this view and nature of shares, Chianu,® Observed that: one inescapable effect of
the formation of a company is that the members relinquish all proprietary and other interests in
the monetary or other consideration which they may have given for their shares and which
becomes wholly vested in the company. In effect, therefore, the members’ rights of ownership
of their assets are completely reconstituted and the powers conferred by membership substituted
for powers of direct control of assets. In Chief Nye John George will V Madam Grace Ekin,® the
Court of Appeal Port Harcourt Division held that, the property and assets of a company are not
the property of its directors or sharcholders. The facts of this case were that the applicant and the
respondent’s wife were the only shareholders and directors of the company after marriage. The
respondent wife commenced the action to assert title to a house which was acquired in the
estranged husband’s name but with company’s fund. The parties used the company’s funds
indiscriminately for family up keep, purchase of clothing and sponsorship of chieftaincy
ceremony. Upon divorce, they shared the company’s assets without regard to the company’s
obligations to creditors as well as the company’s duty to pay tax. The Court of Appeal further
held inter-alia,

From the way the plaintiff’s claim was presented, it would appear that the plaintiff
equated herself with Stonye Nigeria Ltd. Simply put, the plaintiff is saying that
Stonye Nigeria is me. This explains why company funds were used as private
funds in total disregard of the company law applicable. An incorporated company
must be regarded as separate entity from any one of its holders.

It is obvious from above decision that shares do not confer right of ownership of the property of
the company on its holders hence the property belongs exclusively to the company. Accordingly,
the shareholders have nothing to share except dividends when declared or return of capital on
winding up. Other views on the meaning of shares include those that see shares in relation to the
rights it confers on those holding it, such as right to dividends, return of capital on winding up,
voting etc.” These sets of rights, it is contended, emanate from the memorandum and Articles of
Association, which constitute a kind of contract between the company and its members and thus,
define rights conferred by shares.®

As Gower observed, today it is generally stated that a share is a chose — in — action.? This
however, is not helpful, for chose —in- action is a notoriously vague term used to describe a mass
of interests which have little or nothing in common except that they confer no right to possession
of a physical thing, and which range from purely personal rights under a contract to patents, copy
rights and trademarks.'’

Farewell J. in Borland'’s Trustee V Steel'* defined shares as:

4 Section 42 of CAMA, Laws of the Federation, 2020
5 Chianss, E., Company Law, (Abuja, Law Lords publication, 2012) 224
Chiany, E., Company Law, (Abuja, Law Lords publication, 2012) 224

T Masajuwa, F U, (n3), 54
¥ Gower and Davies (nl)
* Ibid

. fiid, $16, See also, Calonial Bank v Whinney (1886) 2 APP. Case, 426
'fﬂqm; | CH, 283 ;

71

S S e L



The interest of a sharcholder in the company measurcd ‘#y‘n sum of 'nm;'y in [h;
first place, and of interest in the second but, also consisting of scries ol m _
covenants entered into by all the sharcholders interse in accurda_ncc with the
articles and Memorandum of Association. The contracts contained the articles
of association are one of the original incidents of the share. A share is not & sum
of money... but is an interest measured by a sum c?f moncy, and made up ;;f
various rights contained in the contract including the right to a sum of money of &

more or less value.

A share therefore, represents a unit of the bundle of rights and liabilities which a :iharchcidcr has
in a company as provided in terms of issue and articles. The asset of the corporation is not assets
of the shareholders. The only entitlement of sharcholder is to a dividend dcclnrc_d and pfnd in
accordance with the applicable laws and rules of the corporation, and to a share of the capital l.:'f
the corporation on winding up. Share according to section 868 ( 1) is the interests in a company s
share capital of a member who is entitled to share in the capital or income of such company, anlq
except where distinction between stock and shares is expressed or implied includes stock.
Thus, a share confers certain rights on its shareholders depending on the class of shares which
the shareholders subscribed to where such class exists.

2. Classes of Shares

Under section 143(1), a company has the power, subject to its Articles, to issue shares up to the
total number authorized by its memorandum.”® Equally, the shares issued may be in different
classes which include, preference shares, founders or deferred shares and ordinary shares. o

2.1 Preference Shares

A preference shares is defined in section 686(1) as a share by whatever name designated, which
does not entitle the holder of it to any right to participate beyond a specified amount in any
distribution whether by way of dividend or on redemption, in a winding up or otherwise.”® With
regards to dividend, the preference shareholder is entitled to a specified percentage of the
dividend if declared. The right as to capital may entitle it to the return of capital on winding up
in priority to ordinary shares. As a general rule, the preference shareholder does not particiiate
in dividend beyond the specified percentage or in capital beyond its full value, but it is possible
to create participating preference share.'® Preference shares have special rights attached to them

For example, they may have fixed dividends which may be cumulative or non-cumulati\re‘
redeemable or irredeemable convertible or participatory.!”  Preference .shares are usuall ’
expensive and may in certain circumstances; carry the right to more than one vote per share.$ !

2.2 Founders or Deferred Shares

These are shares taken up by the founders or promoters of the i

) company. It is usually
cheapest. In other words, it costs less than the other types of shares. It ca)mu no ﬁ.\?:;] N
and as the name implies, payment of dividend and return of ca L

y pital are deferred until pav
has been made in respect of other classes of shares. Whatever is left after the ;lrt(lilir?:r}\n:lmg
Y an

12 Section 868 of Companies and Allied Matters Act, Laws of the Federati
' ] eration 202
:: Section 143 of CAMA, Laws of the Federation 2020 koo
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2003) 118.
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preference shareholders have been settled are usually left for the founders shareholders.'® This

class of shares is not common and is not attractive to investors.

2.3 Ordinary Shares

These are shares which have no special rights or restrictions attached to them. They bear the
main financial risk of the business so that if the company is unsuccessful, they bear most of the

loss, but if it succeeds they are offered a greater reward. They are sometimes referred to as the
bilities of the company and

“equity or risk” capital. On winding up, after payment of all lia
returning the capital of other classes, the ordinary shares are entitled to all the surplus assets
except where preference shares have a right of participating in the distribution of such assets.

Commenting on this, Gower, states that,

res as the name implies constitute the residuary class in which is

vested everything after the special rights of preference classes, if any, have been
satisfied. They confer right to the equity in the company and in so far as members
can be said to own the company, the ordinary shareholders are its proprietors. It
is they class who bear the lion’s share of the risk and them who in good years take
the lion’s share of the profits after the directors and managers have been

remunerated.?’

Ordinary sha

What is deducible from the above is that, it is the practice for the Articles of Association of a
ghts and restrictions as the company may by ordinary

he membership of a company and therefore, the
e members and subjects them to certain obligations
hts and obligations also depend on whether the

company to issue shares with such ri
resolution determine. Accordingly, t
shareholding, confers certain rights on th
depending on the class of the share. These rig

rights are individual or corporate.

3: Rights of a Shareholder

Section 138, provides that subject to the provisions of this Act, the rights and liabilities attaching
to the share of a company or any class thereof shall:-

be dependent on the terms of the issue and the company’s articles and
notwithstanding anything to the contrary in terms or the articles include the right to

attend any general meeting of the company and vote at such a meeting.?!

(a)
(b

In Kotoye V Saraki, 22 the Supreme Court of Nigeria made this point clear when it stated that by
being registered as a holder of shares in a company, the registered holder becomes entitled to

certain rights, benefits and privileges. The right of the shareholder will generally include the

following;
(a) Right to receive notice and attend general meeting and vote at the meeting

(b)  Rightto dividend
(c) The right to participate in the distribution of the assets of the company in the event of

the company being wound up. That is, return of capital on winding up.

(d)  Right to protect his/her membership right.
(¢)  Right to ensure that the company is run successfully/lawfully.

19 Orojo, J.0. Company and practice in Nigeria(n16) 128

2 Gower and Davies (n1) 262
21 Section 138 of Companied and Allied Matters Act, Laws of the Federation, 2020

2 (1994) 7-8 SCNIJ, 524 at 575
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() Right to receive a copy of the memorandum and Articles of Association and of every
balance sheet to be laid before the general meeting.

(g)  Right to inspect and obtain copies of minutes of general meeting.

(h) Right of a shareholder to transfer his/her share(s)

(i) Right to obtain copies of financial statement.

These rights will be examined seriatim.

3.1 Right to Notice, Attendance and voting at General meetings:

Every member of a company is entitled to notice of the general meeting.” In A}v(‘!efe and
Another V Foam Nigeria Ltd? the Court declared as null and void a purported meeting of a
company because a member was not served notice of the meeting. The right of a shareholder to
vote either in person or by proxy is one of the incidents of company membership. The Article ,Of
Association, apart from conferring this right, may also stipulate the manner and extent of its
exercise. The right to vote is a very important one. As the directors invariably hold a strong
position of defacto control within the company, voting is often the source of corporate control.
This power of control through vote is not a species of property which may be bought and sold at
ease other than the beneficial interest in shares or stock.”” An unrestricted power to vote at the
general meeting of the company normally on the rule of one vote for every share registered in the
name of the member is, therefore, one of the important and one of the most cherished rights
attaching to an ordinary share. To ensure due compliance with the rule of one vote for every
share registered in the name of a member, section 140 (1) stipulates that, unless otherwise
provided by any other enactment, any share issued by a company shall carry the right on a poll at
a general meeting of the company to one vote in respect of each share, and no company may by

its articles or otherwise authorise the issue of shares which carry more than one vote in respect of
cach share or which do not carry any right to vote.?®

However section 168(1) allows preferences shares to have a right to more than one vote and this
section is not affected by section 140(1) above.?” The control of company by shareholders’ votes
is commendable. However, sharp practices and manipulation of share dealing and company fraud
appears to render the rights of shareholders ineffectual. The prohibition of non-voting and
weighted shares under section 140 (1) is, therefore, a step in the right direction.

.3.2 Right to Dividend

The right of the shareholder of a company to the payment of dividend where such has been
declared is equally one of the most important rights attaching to company membership. The
principle governing the payment of dividend is that they are paid out of profits. Section 426(1)
provides that, a company may in general meeting declare dividends in respect of any or other
period only on the recommendation of the directors. ® Section 426 (3) provides that the general
meeting shall have the power to decrease the amount of dividend recommended by the directors
but shall have no power to increase the recommend amount.? Section 46(5) provides that subjec;

to the provisions of this Act, dividends shall be payable to the shareholders onl
distributable profits of the company.* Y o0t of the

3 Section 243 (1) CAMA 2020

* Brenda, H, Company Law, (Oxford, Oxford University press, 203). 391
:—; Section 243(1) of Companies and Allied matters Act, 2020

Ibid
27 Section 140 (1) CAMA 2020
# Ibid
¥ Asomugha, E.A. Company Law in Nigeria Under Compani i

, E.A ipanies and Allied Matt

Mayodele Ajayi Enterprises, 1994) 101 : Alers A Lagos,

30 CAMA 2020
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:glg: L(ilil»mdu'm above provu'sions 9[‘ the Act as articulated above is that the right of the shareholder

vidend is not automatic. It is dependent on the whims and caprices of the directors, despite
the Iucl. that the general meeting declares dividend. The general meeting can only reduce but
cannol inerease the dividend payable as recommended by the directors. This position appears
MOst unsalisfactory as it gave directors an unlimited power to do what they pleased with the
profits of the company. Section 432, provides that dividends shall be special debts due to, and
rccmfcrubllc within 12 years, and actionable only when declared. This provision also did not help
the s.ltumlon.]2 Apart from the limitation on the period within which the right to sue will lapse,
the right to sue will arise only if dividend was declared in the first place.

3.3 Right to Return of Assets on Winding Up

A sharcholder has the right to participate in the distribution of surplus assets in the event of
winding up of the company. Section 480 is very eloquent on this. It provides that;
Subject to the provisions of this Act as to Preferential payments, the property of
the company shall, on its winding up, be applied in satisfaction of its liabilities
pari-passu, and subject to such application shall unless the articles otherwise
provide, be distributed among the members according to their right and interests

in the company.*?

The effect of this section is that the nature and extent of this right both for the preference and
ordinary sharcholders will forever depend on the provisions of the articles and to a great extent
on the construction put by the Court on these provisions. It is the surplus left after liabilities of
the company have been settled that will be distributed among the shareholders in accordance
with the rights attached to each by the articles and the companies Act. As Birds observed,* the
liquidation process may result in a surplus remaining after the expenses, costs and debts have
been paid in full, although it would be comparatively rare for it to happen. Where there is a
surplus, the question arises as to its distribution. The distribution of any surplus must take into
account the rights conferred on the members by the terms of the company’s Memorandum and

Articles of Association.

Sharcholders are therefore, left at the mercy of the directors in order to get any profit from their
investments. Thus, in spite of the innovations made under the present Companies and Allied
Matters Act, investors have not been getting their shares profits of their company through the
payment of dividends. We recommend that shareholders should be empowered to have a say in

the processes of declaring dividend.
3.4 Shareholders Right to Protect Membership Rights

A member may institute an action to redress a wrong done to him as individual member of the
company. Such an action will be a personal one. In other words, such an action must be for the
enforcement of a right due to him personally. He may apply to court for an order of injunction
restraining the company from any act or omission affecting the applicant’s individual rights as a
member or for a declaration.*® This personal action can be brought against the company as any
other action. The right to bring a personal action for an injunction or to redress the breach of a
personal right of a member of the company by the directors or a majority is now statutory.

31 Section 426(3) of Companies and Allicd Matters Act, 2020

32 Tbid
 Ibid
1 Boyle and Birds,
35 Section 343 Compan

company Law (4" cdn, Britian, Jordan publisher, 2002) 692
les and Allied Matters At 2020, Law of Federation of Nigeria

75

B o s o s e s e £ st T L L SRR R O A (SR

T s e e e s eSS A L 2" SR






